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THE NEW LORD CHANCELLOR OF ENGLAND: 
LORD LOREBURN 


By Epwarp MANson 


HE name of Reid is already illustrious 

in Scottish annals. When, in the 
reign of James IV, Blackadder, Archbishop of 
Glasgow, summoned the “‘Lollards of Kyle” 
to appear before him on a charge of heresy, 
all of them persons of note, including the 
Ladies Stair and Polkellie, their defense was 
conducted by their leader, one Adam Reid, 
of Burskimming, conducted so ably and with 
such strong judgment and ready wit that 
the King, who was present, treated the pro- 
ceedings with ridicule, and the accused were 
dismissed with a caution to beware of new 
doctrines and content themselves with the 
faith of the Church. Reid, Bishop of Ork- 
ney, was as good a patriot as Reid of Burs- 
kimming was a reformer, and as commissioner 
to negotiate the marriage of Mary with the 
Dauphin in 1558, firmly resisted the claim 
of the French chancellor that the crown 
matrimonial should be conferred on the 
Dauphin and the rights of a legitimate 
sovereign vested in his person. There is a 
natural lineage and there is a spiritual 
lineage; and whether the blood of the 
reformer and the patriot runs in Lord Lore- 
burn’s veins or not, he may claim spiritual 
kinship with them as a man of deep and 
earnest political convictions and staunch in 
his adherence to such convictions even in the 
nadir of their unpopularity. 

Balliol College in the sixties had become 
under the inspiring influence of Jowett the 
Mecca of the ‘‘intellectuals’’; the Balliol 
the most coveted of all scholarships. Among 
the college’s distinguished alumni of that 
period were Lord Bowen, the eminent 





judge; Algernon Charles Swinburne, the 
poet; Sir Courtenay Ilbert; Andrew Lang, 
the brilliant litterateur, whose examination 
papers were even then, report said, finished 
magazine articles; Sir Francis Jeune, the 
late president of the Divorce Division; Mr. 
Justice Farwell; Sir Kenneth Muir Mac- 
kenzie; Sir Arthur Godley; Mr. Asquith, and 
Sir Thomas Raleigh, ‘“‘Bob Reid” as he 
has always been affectionately known among 
his friends, had, in 1864, been elected from 
Cheltenham to a demyship’ at Magdalen, 
and, much to the disgust of the Magdalen 
dons, who knew what a good man they had 
got, had resigned the demyship to enter 
for the greater prize of the Balliol! “He, 
Bob Reid,” says one of the most distin- 
guished of the Balliol Common Room of 
that day, “first became known to us at 
Balliol by the plucky way in which he threw 
up a Magdalen demyship to stand for the 
Balliol scholarship which he won. He soon 
became widely known and extremely popu- 
lar as a first-rate cricketer and racquet 
player, as well as a brilliant scholar. He is, 
and always has been, one of the simplest, 
cheeriest, and pluckiest of mortals.” It is, 
or was then, rare indeed for a Balliol scholar 
to figure as an athlete. His arena was ‘‘the 
schools.”” He was weighed down with the 
responsibility of his own greatness; the sense 
that much was expected of him. ‘Bob 
Reid”’ was a splendid exception. For three 


1Scholarships at Oxford have many names. At 
Magdalen they are known as demyships, at Christ 
Church as studentship, at Merton as Postmaster- 
ships. 
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successive years (1866-68) he played on the 
University eleven. His wicket keeping was 
superb, the finest in England. For three 
successive years he championed Oxford 
against Cambridge in racquets, and all this 
without detriment to his academic studies. 
He got his first class in ‘“‘Nods.’”’ He was 
maxime accessit for the Hertford, the univer- 
sity scholarship for Latin. He won the 
Ireland, the university scholarship for 
Greek, and the same year (1868) he took a 
first in the final classical school of Litere 
Humantores, familiarly known as “‘Greats,”’ 
and with all these blushing honours thick 
upon him, he united an independence of 
mind in the matter of chapel and lectures, 
and in the frank expression of his opinions, 
which, even in those undergraduate days, 
foreshadowed his maturer radicalism in the 
sphere of politics. 

Three years after taking his degree, in 
1871, he was called to the Bar. The Ca- 


riere auverte au talente joined the Oxford 
Circuit under the auspices of Sir Henry 


James, now Lord James of Hereford, and 
began to climb that long hill which lies before 
every barrister — was there ever a longer? — 
on the summit of which ‘‘Fame’s proud 
temple shines afar.’’ Academic honours 
count for little at the English Bar. A repu- 
tation as a long-distance runner, like the 
present Lord Chief Justice, or as a first-class 
oarsman, like the late Lord Justice Chitty, or 
as a crack cricketer and racquet player, like 
the present Lord Chancellor, go a great deal 
further ‘than wranglerships or first classes 
as a recommendation with the dispensers 
of briefs, and ‘‘Bob Reid’”’ undoubtedly 
owed some of his earliest appearances in 
court to solicitor admirers of his athletic 
prowess. But a beginning once made he 
soon showed that he had stuff in him which 
needed no adventitious aid from his Oxford 
triumphs in the “‘Schools”’ or at the wicket. 
He had, and has, what Lord Russell of Kil- 
lowen described as the best qualification 
for success at the Bar, ‘‘clear-headed com- 
mon sense.’”’ He was an able advocate, an 





effective speaker, with a firm grasp of legal 
principle and great business capacity; and 
these qualities soon made his services 
appreciated in the commercial cases in which 
his practice has chiefly lain. 

In the middle seventies, says a writer in 
the Solicitor’s Fournal, the late Mr. South- 
gate, Q. C., the well-known leader in the 
Rollo Court, was briefed in a Scotch appeal 
on a question of Scotch trusts with Mr. Reid, 
then of five or six years’ standing at the 
Common Law Bar, as his only junior. After 
a very long consultation Mr. Reid left, and 
Mr. Southgate’s first words after his depar- 
ture were, ‘‘That young man will be Lord 
Chancellor if he lives!’’ A somewhat similar 
story is told of Cairns. ‘‘That young man,” 
said Lord Westbury to the solicitor, after a 
consultation with Cairns, then an obscure 
junior, “that young man will undoubtedly 
rise to the top of his profession.’”’ In both 
cases the prophecy was fulfilled. Perhaps 
the most notable incident in Sir Robert 
Reid’s professional career — he was knighted 
on becoming Solicitor-General in 1904 — 
was the Venezuelan Arbitration; for his 
services in which he was, in 1899, created a 
Knight Grand Cross of the Order of St. 
Michael and St. George. 

But it has been in the House of Commons 
that Sir Robert Reid’s interests have 
mainly centered. Lawyers, as a race, are 
eminently conservative: they have been so 
since the days of the ‘“‘scribes.”” It is not 
merely that the law is sacrosanct in their 
eyes —that it ought to be in the eyes of all 
right-minded citizens —but that the letter 
of the law exercises over the mind of the 
lawyer a sort of spell. Habitual concentra- 
tion on a microscopic examination of cases 
and sections, the details of the law’s edifice, 
divert the lawyer’s attention from the 
architectural whole, the larger lines of state 
policy. It is in this sense that ‘the letter 
killeth.”” A young Radical lawyer, with 
aspirations after this perfect state, and not 
merely ambitious to seat himself on the 
woolsack, gravitates inevitably to the House 
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of Commons as the only gateway leading to 
Utopia; for our law has now reached a con- 
dition of complexity where reforms of sub- 
stance can no longer be looked for from the 
expansion of the common law or the mould- 
ing discretion of equity judges, but must 
come, if they come at all, from the legisla- 
ture. How impotent, for example, are the 
doctrines of the common law or even equity, 
to protect children, to ameliorate the lot of 
the worker, to grapple with intemperance, 
to reclaim the criminal or satisfy the just 
demands of labor, and these were the sort 
of reforms —social and humanitarian — 
with which Sir Robert Reid has been 
specially in sympathy all his life, and to aid 
which he early in his professional career 
sought the suffrages of the electors of Here- 
ford to send him to Parliament. 

In the wooing of constituencies, fraught 
with ill luck to many eminent lawyers like 
Lord Darcy and Lord Halsbury, his —Sir 
Robert Reid’s — course has been remarkably 
smooth. From the day, in 1880, when he 
became member for Hereford till he 
received the Great Seal, at the end of 1905, 
he has kept his seat in the House of Commons, 
with only one brief interval between, the 
autumn of 1885 and the summer of 1886. 
At the general election in 1886 he was 
returned for Dumfries Burghs, and ever 
since then, for twenty years, the ‘“‘Queen of 
the South, Maggie by the banks of Nith”’ as 
Burns calls Dumfries, has remained faithful 
to him. No wonder that on attaining the 
woolsack and choosing his territorial title 
as a peer, the new Chancellor should have 
made a graceful acknowledgment of all he 
owed the city by identifying himself with 
its traditions as Lord Loreburn of Dumfries. 
The uninstructed marvelled at the name. 
The Lord Chancellor said: ‘‘One has broken 
the record in the matter of titles so far as 
the locale of any title is concerned. Peerage 
titles have been taken from the merest 
hamlets or deserted castles, but no one has 
ventured to adopt the name of a street until 
Sir Robert Reid became Lord Loreburn of 





Dumfries, Loreburn being a leading thor- 
oughfare in the town.”’ Alas! for the critic! 
He had missed the most significant point in 
connection with the word. It is quite true 
that Loreburn is the name of a street in 
Dumfries, but independently of the street, 
it is the most distinctive word connected 
with the town ‘“‘A Loreburn!”’ being the old 
war cry of the citizens in many a border fight. 

The office which Lord Loreburn now fills 
is one of venerable traditions —a ‘“‘heap of 
anomalies’? Mr. Bagehot calls it in his 
English Constitution. It is an office which, 
being an ancient one, can only be granted, 
Lord Coke tells us, ‘‘as it hath been accus- 
tomed.’’ This was in the days of Henry II, 
by the King ‘“‘appendendo magnum Anglice 
Sigtllum at Collum Cancellarti electi.”” In 
modern times it has been by the King simply 
delivering the Great Seal to the person to 
hold it, verbally addressing him by the title 
which he is to bear, followed, in either case, 
by the taking of the oath which is itself a 
curious relic. It runs thus: The Chancellor 
is to swear: 

1. That well and truly he shall serve our 
Sovereign Lord, the King, and his people in 
the office of Chancellor: 

2. That he shall doe right to all manner 
of people, poore and rich, after the lawes and 
usages of the Realm: 

3. That he shall truly counsel the King 
and his Counsell he shall layne (old French 
word signifying hide) and keep: 

4. That he shall not know nor suffer the 
hurt or disinheriting of the King, or that the 
rights of the Crown be decreased by any 
means as far as he may let it. 

5. And if he may not let it, he shall make 
it clearly and expressly to be known to the 
King with his true advice and counsel: 

6. And that he shall do and purchase 
the King’s profit in all that he reasonably 
may, as God him help, and by the contents 
of this Book (the Bible). 

Here, in the form of oath, we have illus- 
trated the complex nature of the office. 
The Lord High Chancellor of England is not 
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only a judge of the highest degree, but 
Guardian of the King’s Conscience, Keeper 
of the Great Seal, and Speaker of the House 
of Lords: a Peer too, nearly always, but 
not invariably for, singular as it may seem, 
the Speaker of the House of Lords is not 
necessarily a member of the House. It has 
even happened that the Lord Keeper has 
officiated for years as Speaker without being 
raised to the Peerage. Sir Robert Henley is 
an instance. He presided, as Keeper of the 
Great Seal, in the House of Lords, but not 
being a Peer, he could not enter into debate 
as a Chancellor Peer does, and therefore, 
when there was an appeal from his judgment 
in the Court of Chancery, and the Law Lords 
then in the House moved to reverse his 
judgment, the Lord Keeper could not state 
the grounds of his opinions given in judg- 
ment and support his decisions. The ex- 
planation of this strange anomaly is that 
the woolsack is not technically within the 
House; the Lords may not speak from that 
part of the chamber, and if they sit there 
during a division, their votes are not 
counted. It is for the same reason that the 
Lord Chancellor, when addressing the House, 
always quits the woolsack and advances to 
a spot within the House. 

At the moment of writing, Lord Loreburn, 
though fully interested in his office of Lord 
Chancellor, is not yet fully ennobled. His 
apotheosis as a Peer will be on this wise. 
When Parliament meets, the leading repre- 
sentatives of the Government present, Lord 
Ripon presumably, will state that His 
Majesty has been pleased to raise Sir Robert 
Reid, Lord High Chancellor of England, to 
the dignity of a Peer of the Realm. The 
Lord Chancellor, on hearing this news, will 
withdraw to reappear in a moment clad in 
the robes of a Baron and accompanied by his 
sponsors or introducers. He will present his 
patent of nobility which will be read; he will 
be escorted to the Baron’s bench and take 
his seat thereon, and then the oath having 
been administered, he will resume his seat 


on the woolsack. 





The new Chancellor has not, however, 
waited for his apotheosis to initiate reforms. 
Of late years, under the demoralizing influ- 
ence of the fashionable week end, Saturday 
has been coming to be treated as a dies non, a 
whole holiday in the courts, and so arrears 
accumulated. On the first Saturday, under 
Lord Loreburn’s régime, sixteen effective 
courts were sitting, the Lord Chancellor 
himself presiding in Appeal Court No. 1. 
Such an array of judicial efficiency has not 
been seen for many years, and it is of good 
augury. A few days later, the Chancellor 
paid a visit to the Royal Courts of Justice, 
and had interviews with the King’s Bench 
Masters, the Crown Office Masters, and other 
officials of the central office. He afterwards 
went through the various rooms of that 
department and had the course of business 
and the procedure explained to him. This 
again looks like business. So all great 
generals have familiarized themselves with 
the smallest details of military organization. 
It is especially necessary in England where 
the recognized order of precedence is 
costs first, then practice, and last, merits. 
The system of judicature, introduced by the 
Judicature Act, has now been in working 
for a generation, and the machinery needs to 
be thoroughly overhauled, and the defects 
which have discovered themselves in it — 
costliness, complexity, the multiplication of 
appeals —remedied, if possible. Among 
other things, county courts, which have won 
golden opinions, might well be made branches 
of the High Court. The time has also 
come to consider whether something cannot 
be done to improve the chaotic condition 
of English substantive law —at present 
little short of a national reproach; to ascer- 
tain, too, what are the real obstacles to a 
successful system of land registration, and 
whether such obstacles are insuperable; how 
it is that there are as many or more persons in 
prison for debt since the abolition of impris- 
onment for debt than before; why prisoners 
should be confined ten or twelve or sixteen 
weeks before their trial and then be released 
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as innocent, without any compensation. | of as he thinks best, but with a tacit under- 


| 


Then there is the long vacation question. | standing that the bulk of it shall go to the 


Everybody is agreed that the “light of 
justice is waning’ in August, and that a 


week in October is worth a fortnight in | 


midsummer. 
reform is that, were it accomplished, the 
Bar Counsel would be left with no topic to 
discuss at its annual general meeting. 

One of the most remarkable things incident 


The only drawback to this | 


to the Chancellorship is the enormous patron- | 
| occasional commutation of professional ad- 


age vested in the Lord Chancellor. He 


appoints the five Justices of Appeal, the | 


twenty-two Justices of the High Court, the 
sixty County Court Judges, and occasionally 
the members of the Supreme Court and 
many minor officials. The total of the 


lawyers: first to such as have deserved well 
of the party, and then to those who have 
deserved well of the public, and then, as 
to anything over, ‘‘towards satisfying the 
ravening horde of relations, friends, and 
acquaintances, which are as a drop of bitter- 
ness in the cup of all Lord Chancellors;”’ 
but would it not be wise, adds the writer, 
“in the last two cases to provide for the 


vancement by a payment in cash, so that the 
status of the bench may be preserved from 


| all danger of profanation?”’ 


salaries annexed to these offices is about | 
£ 225,000 a year, and this is irrespective of | 


his ecclesiastical patronage! A correspond- 
ent of The Times has lately, in an amusing 
and sarcastic letter, asked the question what 
is the theory on which all the patronage — 
this ‘‘ wealth of place and profit such as no 
other official in Europe has at his disposal ’’— 
is held. 


Is it held as some of. us, he says, | 


think it ought to be, upon an implied trust | 


to maintain the dignity and efficiency of 
the judicial staff by rewarding professional 
merit, by judicious preferment; or is it, as 
others think, a sort of ‘‘ Secret Service Fund,’’ 
distributable as “‘party spoils’? among those 
lawyers who have deserved well of the party 
to which the Chancellor happens to belong? 
Not quite either. 


The true theory, the | 


The irony is just, the system is anomalous, 
but the men who administer it have generally 
been better than the system, and it is in the 
character of those who have filled the Chancel- 
lorship that we have the best, if not the only 
guarantee against abuse. Lord Loreburn 
comes to his high office with an unblemished 
record both at the Bar and in Parliament. 
No man is more trusted by opponents as 
well as friends. He is credited with an 
utter aversion to jobbery of any kind, and 
we may be satisfied that he will use his great 
powers with a single eye to the public weal. 
As a judge he has a clear head, strong sense, 
and a firm will. Asa minister of justice and 
a legislator he has the reforming spirit which 
will seek to leave the law and its admin- 
istration better than he found them. Such 
a combination of qualities in the wool- 
sack may well inspire both confidence and 


writer suggests, is this: the patronage is | hope. 
left in the Chancellor’s hands to be disposed | Lonpon, Enc., February, 1906. 
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THE JUVENILE LAWS OF COLORADO 


By Ben B. Linpszy 


HERE are four principles involved in 
the juvenile court law. 

The first is the principle of probation, and, 
in this country was first applied in Massa- 
chusetts. One of the three probation offi- 
cers provided by the city of Denver is con- 
stantly in the office, while the other two are 
constantly on the go, investigating all kinds 
of cases in the city affecting children, and 
looking after those children who have been 
brought to the court under the system de- 
vised. 

The city of Denver has two school attend- 
ance officers, appointed by the school board 
under the compulsory education act. These 
officers are factory inspectors, and they are 
active in the enforcement of the school law. 
One of the school attendance officers is a 
woman, as is also one of the probation officers 
A part of the work of the probation de- 
partment is obtaining work for boys of 
working age, and relieving needy children. 
Much of this work is done through the 
Juvenile Improvement Association, which 
is an auxiliary body to the Juvenile Court. 

The second is permitting a child to be 
corrected in a chancery court of an act which 
would otherwise constitute crime, if prose- 
cuted in a criminal court, by charging the 
child with being a delinquent or a juvenile 
disorderly person. So far as I know, in this 
country, this principle was first embodied 
in a statute known as the school law which 


dent and neglected child law, the laws for the 
protection of children against cruelty, the 
nonsupport laws —and, in fact, every law 
affecting a child or an adult who has offended 
against the child. Of course, as a rule, adult 
cases are tried on different days from chil- 
dren’s cases. The same court happens to be 
at the same time the busiest civil court in 
the state, which has somewhat handicapped 
the judge of the court in as much personal 
work as might be done; but when one be- 
comes truly interested in the children’s court, 
and can see the wonderful results which we 
can see now —after nearly six years of 
experience —it is not a difficult matter to 
spend after-hours and evenings for the sake 
of the work with and for the children, and 
their work with and for you. A special 
court for children’s cases is in my judg- 
ment very necessary in large cities, and if 
created it should have general common law 
powers and jurisdiction in order to handle 
the parent cases. In small cities it is believed 
to be better to designate some court already 
existing, having unlimited jurisdiction, as 
the ‘‘Juvenile Court,’ and set aside special 
days for children’s cases. 

Third is the law, which, in substance, holds 
parents and other citizens legally responsi- 
ble for the moral welfare of children under 
sixteen years of age. The first law of a 


general character of this kind was passed in 


went into effect April 12, 1899, in the state | 
| three years ago, although before that time 


of Colorado, and in what is known as the 
juvenile law, which went into effect June 
1, 1899, in the state of Illinois. 

Thiscourt has unlimited jurisdiction to deal 


with all chancery cases or criminal cases, in- | 
volving children or those who offend against | 


children. In this court, before the same 


judge, is enforced the child-labor law, the 
compulsory school law, the adult delinquent 
law, the juvenile delinquent law, the depen- 


the state of Colorado, as a part of its so- 
called juvenile laws, and went into effect 


the school law in the state of Colorado was 
very particular, more so than in most states, 
in holding parents responsible for the truancy 
and disorderly conduct of their children. 
This law was, during the winter of 1905, 
adopted in Illinois, Indiana, Nebraska, 
New York, New fersey, Utah, Oregon, 


| Kansas, and, I believe, several other states. 


| 


It is substantially similar to the Colorado 


























YUM 


THE JUVENILE LAWS OF COLORADO 127 





law, which has been termed “the adult 
delinquent law.’’ The purpose of this law 
is to compel careless homes to take care of 
their children. 

The fourth feature of the court, as it has 
developed in Colorado, Illinois, and some 
other states, is what I have termed a system 
of efficiency, which seeks to avoid brutality 
on the one hand —which was the charge 
and conviction of crime, the jail and the 
criminal court —and to avoid leniency on 
the other hand, which was a mere kind talk 
—a pat on the head —and letting the 
child go, with strange notions of law and 
law enforcement, and a chance to mistake 
kindness for weakness. Both methods were 
equally faulty, though the faults were of a 
different kind. We seek to make the child 
a co-worker with the state for his own salva- 
tion, which, of course, in the end, is the sal- 
vation of the state; for the child is the state 
and the state is the child. He is taught, 
literally, to overcome evil with good. He is 
taught his duty to society, the meaning of 
law —why ordinances are passed, and by 
a system of education, he is taught to know 
how to help himself, and to make himself 
honest and industrious. We can’t do it for 
him. We can only, by proper methods, 
point the straight and narrow way. We 
can’t carry him; we can help strengthen and 
develop his character. It will thus be seen 
that our institution is a school-court. Its 
methods are purely educational and not 
penal. We work through the heart and 
seek reform from within and not from with- 
out. 

I have frequently said that two things 
were necessary to the success of the so-called 
Children’s Court or Juvenile Court: first, 
people who know and understand children, 
and will therefore do the work required by 
the juvenile laws, and second, the juvenile 
laws, for really, much can be done without 
any law at all, where there is the heart, 
disposition, patience, and will to do. 

Section 1 of the adult delinquent law of 
Colorado is the most important feature of 





our juvenile laws. Among other things, it 
provides: 

“Section 1. In all cases where any child 
shall be a delinquent child or a juvenile 
delinquent person, as defined by the statute 
of this state, the parent or parents, legal 
guardian, or person having the custody of 
such child, or any other person responsible 
for, or by any act encouraging, causing or 
contributing to the delinquency of such 
child, shall be guilty of a misdemeanor, and 
upon trial and conviction thereof shall be 
fined in a sum not to exceed one thousand 
dollars ($1,000), or imprisoned in the county 
jail for a period not exceeding one (1) year, 
or by both such fine and imprisonment. 
The court may impose conditions upon any 
person found guilty under this act, and so 
long as such person shall comply therewith 
to the satisfaction of the court, the sentence 
imposed may be suspended.” 

This section should be read in connection 
with section 1 of the act concerning delin- 
quent children. This act was, in substance, 
originally embodied in the school law of 
April 12, 1899; but, in the winter of 1903, it 
was found that the definition of a juvenile 
disorderly person of the act of 1899, needed 
some explanation and enlargement, and so in 
defining delinquency the Illinois Juvenile 
Court Act was partially resorted to, as a good 
model to follow; with the addition, however, 
that the definition of delinquency, as made in 
Illinois, and the definition of a juvenile dis- 
orderly peron as stated in the Colorado 
statute were more or less combined; and, in 
addition to the good features of both, a 
number of acts on the part of the child were 
added to the definition, as constituting delin- 
quency. 

This definition of delinquency must be 
borne in mind as having reference to the act 
relating to adult delinquents, and, as be- 
tween the two, it is ascertained what a parent 
or any other person may do to encourage, 
cause, or contribute to the delinquency of a 
child. The definition of delinquency is as 
follows: 
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“The words ‘delinquent child’ shall in- 
clude any child sixteen (16) years of age or 
under such age who violates any law of this 
state or any city or village ordinance; or, 
who is incorrigible; or who knowingly asso- 
ciates with thieves, vicious or immoral per- 
sons; or who is growing up in idleness or 
crime; or who knowingly visits or enters a 
house of ill-repute; or who knowingly pat- 
ronizes or visits any policy shop or place 
where any gambling device is, or shall be, 
operated; or who patronizes or visits any 
saloon or dram shop where intoxicating 
liquors are sold; or who patronizes or visits 
any public pool room or bucket shop; or 
who wanders about the streets in the night- 
time without being on any lawful business 
or occupation; or who habitually wanders 
about any railroad yards or tracks, or jumps 
or hooks on to any moving train, or enters 
any car or engine without lawful authority ; 
or who habitually uses vile, obscene, vulgar, 
profane, or indecent language, or is guilty of 
immoral conduct in any public place, or 
about any school house. Any child com- 
mitting any of the acts herein mentioned 
shall be deemed a juvenile delinquent person, 
and shall be proceeded against as such in the 
manner hereinafter provided. A disposition 
of any child under this act, or any evidence 
given in such cause, shall not in any civil, 
criminal, or other cause or proceeding what- 
ever in any court, be lawful or properevidence 
against such child for any purpose whatever, 
excepting in subsequent cases against the 
same child under this act. The word 
‘child’ or ‘children’ may mean one or 
more children, or the word ‘parent’ or 
‘parents’ may mean one or both parents 
when consistent with the intent of this act.”’ 

For instance, it will be noted that if a 
child merely enters, patronizes, or visits cer- 
tain places, no matter how innocent the 
purpose of the child may be, any person who 
directed the child to go to such place, or 
even sent it there upon an errand or message, 
contributes to its delinquency. “ Delin- 


quency ”’ is simply a condition into which 





the child enters innocently or purposely, 
but it is presumed to be a condition which, 
if continued in, may make the child a crim- 
inal, or otherwise bring evil to its life. ‘*De- 
linquency’”’ is not intended to be a term of 
opprobrium or reproach, as ‘‘criminality”’ 
would be, and so the child is not charged 
with being a criminal, but, as will be noted 
by section 12 of this act, as needing aid, 
help, assistance, etc. The Juvenile Court in 
dealing with a ‘‘delinquent’’ child, acts 
rather in the capacity of a chancery court 
and not as a criminal court. The petitions 
or complaints are filed in the interest of the 
child and not to degrade or punish it. The 
state is simply acting in its capacity as parens 
patriae —for the welfare of its ward. 
Section 12 provides that the act shall be 
“liberally construed”’ in order that the care 
of the child may approximate as near as may 
be, the care which should be given it by a 
wise and just parent and that the child 
shall be treated ‘‘ not as a criminal, but as 
needing aid, help, assistance, and encourage- 
ment.’’ The effect of this is to change the 
entire purpose of former laws, which merely 
dealt with the thing —the crime — having 
the effect of putting the court on an entirely 
new basis, requiring it to deal with the child 
through personal work for its own good. 
It therefore follows that the judge of such a 
court must do a great amount of personal 
work with the child if he follows the spirit 
of the law. It thus follows in constru- 
ing this section in connection with section 
t of the adult delinquent act, that the 
court may adopt a liberal construction 
where it is in the interest of the child. Ifa 
child smokes cigarettes on the public street 
or about the school house, or if it uses profane 
or obscene language on the public street, it 
is “‘immoral conduct,’’ and any person con- 
tributing thereto, or encouraging such con- 
duct,is guiltyof a misdemeanor under section 
1 of the adult delinquent law. The court 
has ruled — under the liberal construction — 
that the mere giving or sale of tobacco, or of 
cigarette paper to a child is an ‘‘act causing, 
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encouraging, or contributing to the delin- 
quency of the child,’ and such person is 
therefore responsible since the smoking of 
tobacco injures the child and is therefore 
immoral conduct. In addition, Colorado 
has a positive law, passed in 1891, forbidding 
the sale of tobacco to any child under 16 
years of age. If a child wanders on the 
railroad tracks more than once, or “hops”’ 
the cars, it endangers both its life and limb 
as well as its morals, because it is a short 
step from stealing coal, to stealing out of the 
box-car and the corner grocery, and finally 
tapping the till. The first acts of delinquen- 
cy in the case of a young murderer — who 
shot a man when caught in the act of robbing 
the cash drawer —have been traced back 
only five or six years to running on the rail- 
road tracks and stealing from the cars in 
which he was either encouraged by his par- 
ents, or what is the same thing, where the 
parent made no determined effort to correct 
him. Such a man has been known to have 
served a short sentence in jail for such 
offenses at the age of 12 or 13. It was sim- 
ply the beginning of a criminal career. And 
so in Denver we have brought in the parents 
of such a possible future criminal when he is 
a mere child, and fined them $25 and costs, 
or sentenced them to thirty days in the 
county jail. We do this when the efforts of 
the officer fail to keep children from going 
on the railroad tracks, stealing coal, or enter- 
ing the box cars, or playing about the trains. 
Such a case is only an illustration of many. 
This fine is generally suspended on condition 
that the parent look after the child and keep 
it off the tracks. In quite a number of cases, 
however, in Denver, fathers have been sent 
to jail on Saturday and released on Monday 
night, under a thirty days’ sentence in jail, 
upon condition that three days be served 
and twenty-seven days suspended, so long 
as the child is kept off the tracks, not sent to 
the saloon for beer or liquor, not sent to any 
gambling house or house of ill-fame upon any 
message or otherwise —the conditions of 
the suspended sentence against parents vary- 





ing according to the form of delinquency of 
the child sought to be corrected. There have 
been but about two children out of a hundred 
who have returned to the Juvenile Court in 
the course of two or three years’ work under 
this law, where the parent was thus dealt 
with, and the exceptional case is generally 
where there is no father and some poor 
mother who works all day and simply cannot 
look after the child, and therefore parental 
responsibility does not really exist. The 
child is without a home. It is such children 
that are generally sent to institutions. This 
is avoided in many cases, however, by help 
given the poor mother by the Court, 
through co-operation with the school. 

Of course the definition of “delinquency” 
in other laws may be either broadened or 
made less severe. One objection — though 
really never seriously urged —to this defi- 
nition of delinquency in Colorado was that 
it was putting too great a power in the hands 
of the court, and that it would be abused by 
the probation officers and the courts because 
the definition is so broad that almost any 
child in any community could be brought 
within the terms thereof. Such fears have 
proved entirely groundless, since out of 
hundreds of cases brought to the Juvenile 
Court, no such charge has ever been made, 
and no exception has ever been taken to, or 
appeal from, a single judgment. On the 
contrary, as delicate as the relation between 
the parent and child is conceded to be, and 
as ready as people naturally are to resent 
any unwarranted or unjust intrusion, under 
this law in Colorado we do not know of a 
single case where any such abuse has been 
charged, and there have been several thous- 
and cases under the law in the state. Such 
has been the real experience under these 
laws. The whole spirit and purpose of the 
law is to help and assist the child in the home, 
where it needs assistance, and to compel the 
parents to perform their duty where they are 
neglecting the child. It stands to reason 
that neither the court nor the probation 
officers are desirous of bothering with a child 
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whose parents can and will take care of it. 
The parents of an offending child are gener- 
ally first given a warning of their legal re- 
sponsibility for its moral welfare and given a 
chance to correct it. It is rather the wish 
and effort of probation officers to obtain the 
assistance of the parents, and in all proper 
cases to be relieved of the burdens of cases 
which properly belong to the home. It is 
intended — and in practice has demonstrat- 
ed, that it strengthens and preserves the 
home. Its purpose is to compel parents to 
perform their duty where they are neglecting 
it, and to help those parents who need help. 
-arents who are true to their own home and 
children are entitled to have the benefits of 
a law that will insure the performance of 
such duties by other homes, for the scantity 
and security of each home depends a great 
deal on how well neighboring homes are also 
conducted. You cannot prevent children 
associating together, and they are often 
influenced by their associates, and the char- 
acter of that influence depends on how well 
each child is reared and this, of course, de- 
pends largely onits home andparents. It thus 
follows that this court is an effort at character 
building in dealing with the child, and at 
home building, in dealing with the parent. 
The practical operation of this law in Color- 
ado has more than demonstrated that such 
is its effect. Responsible parents are given 
every opportunity to correct the faults of 
their children, on the theory that such cor- 
rection should be made by the parent, and 
the court simply sees to it that the parent is 
performing that function and that duty. It 
has no desire to usurp it. The trouble is, espe- 
cially in the large cities of this country, that 
there are thousands of fathers who have de- 
serted the mother, or through divorce, drink, 
or some other fault, have deprived children of 
their birthright —the care and control of a 
wise, kind, and firm father. The lack of this 
in the home is one of the most potent causes 
of the great increase of crime in this country. 

We must recognize that over half of the 
criminal inmates of prisons and institutions 





are from the youth of the nation, who arrive 
at the prison through neglect in childhood, 
and bad habits formed at the formative 
period of life, between eight and sixteen 
years of age. The purpose of this law there- 
fore, is to make a broad definition of delin- 
quency and thus give the court and its officers 
power to aid, help, assist, and otherwise 
firmly and kindly deal with the children and 
their parents, especially in the large cities, 
where the intervention of the state is neces- 
sary. In this way and by this system, 
wisely operated, we are positively preventing 
crime. It is much better that the state 
should perform this function wisely, humane- 
ly, and well, while there 1s an opportunity to 
prevent crime, than to be compelled to post- 
pone the evil day until the child has become 
a criminal, for the state is to-day taking care 
of tens of thousands of its young men after 
they have become criminals, when they might 
have been saved from lives of crime by sane, 
sensible, and sympathetic interest by the 
state in boyhood. From one-fifth to one- 
fourth of all arrests in cities (excluding 
common drunks and disorderlies) have gen- 
erally been among boys under seventeen 
years of age, and in proportion to ages of our 
population, by decades, this means that 
more boys are being arrested in cities than 
any other class of citizens, and these boys are 
mostly the criminals of to-morrow unless 
wisely corrected and protected to-day. The 
cost of detecting and convicting criminals 
for a period of three years, in the city of 
Denver, through the criminal courts, was 
$1,020,000, as appears from the tables in the 
booklet on the ‘‘ Problem of the Children.” 
The saving to the people in actual dollars 
and cents during three years under the 
juvenile court system was over $250,000 
cash. The governor of Colorado, in his 
message to the assembly two years ago, 
declared that in a period of eighteen months 
the juvenile system in Denver alone had 
saved to the state and county over $80,000, 
and this statement was made after investi- 
gation set on foot by the governor. 
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The juvenile law is a good thing, but there 
can be little chance for its entirely satisfactory 
operation unless it be accompanied by the 
following: A law holding parents and others 
responsible for delinquency and dependency of 
children, as such laws now exist in Colorado; 
a wise child labor law; a good compulsory 
school law; a detention school in cities in place 
of the jail; the enforcement of all laws relating 
to children in one court before one judge, and 
a corps of paid and efficient officers who are 
sincere and earnest in their work. The best 
work can never be accomplished by depend- 
ing entirely upon voluntary probation offi- 
cers. Whatever degree of perfection may be 
credited to the juvenile court system of 
Denver, Colorado, is largely due to the fact 
that the law permits three paid probation 
officers for the city of Denver, and that these 
paid probation officers are not politicians and 
never were and never will be, and were never 
known to take any part in politics, but were 
selected because of the fact that they were 
educators, and heart and soul interested in 
the problem of the children, knowing and 





understanding it, and because of a compul- 
sory school law which permits us to keep 
children in school and thus out of idleness 
and consequent crime upon the streets. All 
of these things did not come at once, nor is 
it claimed that they are yet perfected in 
Colorado, but they will never come unless 
the fight is made. Even if the fight shall 
only win one at a time, and the progress has 
to be gradual and in the face of difficulties, 
djisappointments,and misunderstandings, the 
gaining of one will merely demonstrate in time 
the necessity of the others, and thus convince 
the sceptical. The press, pulpit, schools, and 
all the people in Colorado, are thoroughly 
convinced of the wisdom of the juvenile 
court laws and juvenile court system as one 
of the most potent factors in the solution of 
the great problem of crime, and while the 
saving to citizenship is the most important 
thing, at the same time, nothing has saved 
to the state more of its wealth as well as of 
its men and women of to-morrow. 


DENVER, CoL., February, 1906. 
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THEORY AND DOCTRINE OF TORT’ 


By MELVILLE M. BIGELOw 


§ 3. Ricut in Derense, How DEFEATED 
— ABSENCE OF RIGHT. 


SSUMING now that A has a particular 
legal right which B has invaded by con- 
duct prima facie wrongful, it is plain that A 
is entitled to maintain an action against B 
unless it appears that B’s conduct, though 
prima facie wrongful, was in reality rightful, 
and it is equally plain that to be rightful it 
must have been of legal right, either in the 
higher or the lower sense of that term,’ for, 
of course, no right except such as the law will 
recognize as a defense, in other words noth- 
ing but a legal right, will be of any avail 
to B. 


It is plain that if I have exercised my 
legal right by wrongful means —acts or 
words — though not in themselves torts, I 
have usually no defense. To say that I had 
a defense would be a contradiction in terms 
and inconsistent with the idea of legal right 
as freedom to do what is reasonable. A 
legally wrongful thing could not be a 
legally reasonable thing. Now the law- 
giver has furnished a category of things 
amounting to wrongful means, some of which 
may here be named by way of suggesting 
the nature of such means: Fraud in general, 
false representation, intimidation, threats of 
bodily or other harm, or duress; not to 
mention acts which of themselves would be 
torts and not (as are those just named) 
merely constituents of tort. But intim- 


1 In advance of publication in the eighth edition 
of the writer’s work on the Lawof Torts. Contin- 
ued from February. 

2 Ante, p. 64. 

8 See qualification, p. 138. 

4 Of course, if the means in themselves con- 
stituted torts, it would not be necessary to go 
further to find liability. To make a question, it 
must be understood that negligence, wrongful 
means, and malice, are not of themselves action- 
able, but only constitutents of a right of action, 
to be helped out by other facts. 





idation and threats of harm are also expres- 
sions of malice, and may be dealt with 
properly under that head. 


The term fraud may for the present be 
shortly disposed of. The wrong consists of 
two sorts of cases; one in which the person 
committing it is now dealing or communica- 
ting with the person upon whom it is com- 
mitted, the other in which he is not. In 
the first of these cases the person defrauded 
is induced by the misrepresentations or like 
acts of the wrongdoer to change his position 
to his hurt, by entering into new relations 
with the wrongdoer himself or with some 
one else. Here the two, the one harmed and 
the wrongdoer, are face to face, personally 
or by agent, and the wrongdoer holds out 
some deceptive inducement which is acted 
upon by the other. In the other cases of 
fraud, the wrongdoer is seeking through 
some third person to circumvent the party 
to be wronged from enforcing his rights 
against him. The wrongdoer is putting 
his property out of his hands, for instance, to 
defeat the rights of his creditors. The first 
of the cases then is deception, the second 
circumvention only. 

The first of the two, deception, leads to an 
action for damages; the second does not in 
ordinary cases. The first alone is a tort in 
that sense; with the second we are no further 
concerned. Fraud in the sense in which we 
are concerned with the term is one of the 
elements of a specific tort called deceit; in 
relation to which it has a definite, settled 
meaning. What that is will appear in the 
chapter relating to that subject. 

One more remark concerning fraud should 
here be made. The word, even in relation 
to deceit, is used in two senses, a broader 
sense in which it is here used, as denoting the 
means by which a lawful act is made un- 
lawful — the whole artifice by which the 
result is accomplished; and a narrower 
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sense of intent —the ‘fraudulent intent” 
of the books. In this latter sense, when the 
intent is inspired by an evil motive, fraud 
differs little, if at all, from malice as motive. 
The same evidence will suffice to prove 
either. 

Deceit will be the only example of wrong- 
ful means specially dealt with in this book. 


It is also plain doctrine that if one’s 
conduct violates common standards of care, 
skill, or diligence, this will destroy what 
otherwise might be a defense of legal right. 
I have a legal right to drive in my carriage, 
I have a legal right to send my produce to 
market in my market wagon; but if I drive 
my carriage without reasonable care, skill, 
or diligence, whereby I am brought into 
collision with another who is acting reason- 
ably, or if my servant similarly drives the 
market wagon with like result —in these 
and a thousand other cases of the kind my 
legal right will avail me nothing in an action 
by the person who has suffered harm. I 
have been guilty of negligence. 


In regard to this term negligence, the fact 
should be emphasized at the outset that the 
conception is not to be taken in law as it is 
ordinarily understood, that is, as consisting 
of a state of the mind —a sort of negative 
state of the mind. However common in 
reality it may be that such a mental state 
exists in cases of negligence, in law negli- 
gence must be found in condwet, consisting 
either of acts or omissions; these being 
followed too by the harm as a mere event, 


not as an intended result. In this latter’ 


particular, negligence differs from all other 
kinds of misconduct in tort; where the 
result may be, and often is, intended, and 
further, the misconduct in other cases is 
always an act.! The subject need not 
further be pursued in the present place. 





1 ‘Act’? in the proper sense, and as generally 
understood in the law, is a thing done or word 
spoken as the effect of psychic or mental process, 
that is to say, in consciousness — of purpose — 





Now let it be supposed that no wrongful 
means were employed, and that the general 
standards of care, skill, and diligence, were 
observed — that all conduct of the kind 
was legally rightful; it will still remain to 
consider whether one’s intention or motives, 
or both together, when morally culpable, 
may affect one’s defense of legal right. Ina 
word the question is, of the place of malice in 
the law of torts. This question may be one 
of reasoning —logic—or one of social 
determination. In the first aspect consider 
the matter of intent: B intended to inflict 
the harm of which A complains — that is, 
A says that, notwithstanding the fact that 
B had a legal right to do or omit what he 
did, B is liable to him because he brought 
on the harm intentionally; the intent to 
inflict the harm destroyed his right. 

The distinction between intent and motive 
should not be overlooked.! The intent is, 
purpose or object in the concrete — the 
stretching out (such is the figure) of the 
mind towards the end desired; while the 
motive is that which inspires and causes 
that stretching out. Now the intent may 
be morally culpable, while the motive is 
good enough; the intent may be to inflict 
harm, while the motive is one of benefitting 
another, or one of ordinary self-interest. 
The motive, if not the highest, would not, 
in either case, be generally considered legally 
culpable? 

Two questions may then arise; first, can 
the intent to harm where the motive is good, 
destroy B’s defense of legal right; if not, can 
B’s intent, when inspired wholly by a bad 
motive, such as hatred of A, have that 
effect? Theoretically, a third question might 


as distinguished from mere reflex or automatic 
action, such as movement in sleep. Hence to 
speak of an ‘intended act” is a pleonasm; an act 
is necessarily intended, though its consequences 
may or may not be intended. See Ziehen Physi- 
ological Psychology, 29 (London, 1892). 

1 See South Wales Miners’ Fed. v. Glamorgan 
Coal Co., 1905, A. C. 239, 252, Lord James. 


2 Lord James, in case just cited. 
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arise, to wit, can the intent to harm, where 
no motive good or bad appears, affect the 
defense? But this third question is the 
same in effect as the second, since when no 
motive is shown for causing intended harm, 
the case, in point of civil liability —in tort 
—is treated as the equivalent of one arising 
from a bad motive. It is doing the harm 
recklessly, and that, in the law of torts, is 
equivalent to malice in the ordinary sense 
of an evil motive. The point will be referred 
to again. 

The first question, whether intent to harm, 
where the motive is good, will destroy the 
defense of legal right, is answered in the 
negative both in this country and.in Eng- 
land.t This probably is true, though in 
addition to the proper motive, such as a 
desire to promote one’s welfare, there is 
also an intent to harm another out of ill- 
will, and not merely as a means of promoting 
one’s welfare: B may sink wells or dig 
trenches in his land, for the improvement of 
his estate,? though he knows and intends 
that this will do harm to A. Clearly B is 
not liable where his intent to harm A is only 
with a view to promoting his own (B’s) 
interests. That is a very common case of 
competition between rivals in business.2 B 
has a legal right to promote his own welfare, 
if he use no wrongful means, though he 
intends to drive his rival to the wall. His 
motive being lawful, his legal right, speak- 
ing by logic, is not lost by his intent. Such 
is the common law; but one should not fail 
to notice that this reasoning leads to a 
justification of monopoly, for competition 
which drives the rest of the world out of the 
field becomes monopoly. Social forces are 
arraying each other on the one side or the 


1 Of course, the absence of legal right in the 
defendant’s conduct makes a different sort of 
case, as in South Wales Miners’ Fed. v. Glamorgan 
Coal Co., 1905, A. C. 239, 252. 

2 If he does not tap streams, above or below 
ground, flowing down in defined channels to A. 


8 Mogul Steamship Co. v. McGregor, 1892, A. C. 
25. 





other of this point; with what result cannot 
yet be seen.! 

The second question, whether intent to 
harm where the motive is bad will destroy 
one’s defense of legal right, has been found 
more difficult. Some courts hold that the 
answer should be in the affirmative — that 
the law should go no further than to protect 
a man when his motive is just, and not where, 
though in the exercise of a legal right, he in- 
tends to do harm to another and does it.? This 
view does not rest on logic for its validity. 
But the English courts, and most of our own, 
hold that it makes no difference that the 
motive as well as the intent is bad — enough 
that what was done was done in the exercise 
of a legal right. In other words, and in 
common language, malice (in the worst 
sense) will not overturn (full) legal right.® 
Such is the view resulting from logic. 

Which of the two conflicting rules is 
correct? It may be urged that the question 
is one of morals in the sense of ethics. If 
that be true, it is plain that B is liable — his 
legal right is overturned by his bad motive. 
Is the moral or ethical view the one followed 
in law? 

Undoubtedly the moral and the legal view 
agree in most cases; but that is because the 
moral conforms to the legal view as the domi- 
nating purpose of society, rather than that 
the legal is made to conform to the moral 
view as an object of the law. The law does 
not profess to enforce morals as such. The 


1 Hence the law must meantime be unstable. 
Ante, p. 66. 


2 Sweet v. Cutts, 50 N. H. 439; Bassett v. Salis- 
bury Manuf. Co. 43 N. H. 569; Graham vw. St. 
Charles R. Co. 27 L. R. A. 416 (Louisiana, modern 
Roman law). 


3 Plant v. Woods, 176 Mass. 492; May v. Wood, 
172 Mass. 11; Rice v. Albee, 164 Mass. 88; Frazier 
v. Brown, 12 Ohio St. 294; Payne v. Western R. 
Co. 81 Tenn. 507; Paine v. Callender, 134 N. Y. 
385, 390; Boyson v. Thorn, 98 Calif. 578; Quinn v. 
Leathem, 1go1, A.C. 495; Allen v. Flood, 1898, 
A.C. 1; Bradford v. Pickles, 1895, A.C. 587; 
Mogul Steamship Co. v. McGregor, 1892, A. C. 25; 
and other cases cited post, p. 138. 
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law is the resultant:of social forces working 
in the State, which resultant may very well 
conform to moral standards; but where the 
social resultant falls below the moral stand- 
ard, the case is a matter for the ethical and 
the religious teacher rather than for muni- 
cipal law. When the higher moral and relig- 
ious impulse becomes the dominating energy 
in society, then the legal standard may be 
expected to rise accordingly. 

What then is the controlling idea as mani- 
fested in the social standard or predominat- 
ing energy of the present time’ Is it not 
that the weaker may be pushed to the wall? 
And if this is not done by the coarser 
methods of brutality or deception, or by 
malicious combination, is not the legal 
standard in agreement with the social? 
Recent cases leave no doubt.! This may 
import a low standard of ethics, but if the 
law is to be better from a moral point of 
view, the dominating power must first 
become better. Exceptionally some strong 
lawgiver may lift a small part of the law 
above the common level; but generally the 
law will correctly represent the prevailing 
standards, changing only as those standards 
change. 

The social energy may indeed differ at 
different times; to-day capital may dominate 
society, to-morrow labor may prevail, the 
next day morals, or religion, as in the seven- 
teenth and eighteenth centuries was the 
case under the New England theocracy ;? or 
there may be such an even-handed struggle 
that nothing is settled, and the law vacillates 
in uncertainty so far as it relates to such 
conditions. But when energy in any one 
direction predominates and makes good its 
hold upon the State, the result will be deter- 
mined. The law is the servant of the 
dominating social energy ;3 and malice accord- 





1 Mogul Steamship Co. v. McGregor, 1892, A. 
C. 25; Plant v. Woods, 176 Mass. 492. 

2 Centralization and the Law, 6, 12, 23, 45-47, 
63, 64, 150, 151. 

8 This dominant social energy, under the 
New England theocracy, was not much troubled 





ingly may at any time be held enough to 
overcome the “‘legal right’”’ of common law 
reasoning, that is, to declare that that 
which reasoning would fix upon as legal 
right is not legal right at all. 


So much for full common law legal right. 
Unfolding further the general idea of right, 
we have now to consider privilege as mere 
permissive legal right. The question 
whether such right as a defense is affected 
by intent or motive is much simpler than 
the other. The answer, indeed, is found in 
the very terms of the permission. The per- 
mission, as has already been seen, is 
granted on the terms, express or implied, 
that it shall be acted upon in good faith — 
that the motive shall be the one supposed. 
A gives B license to enter upon A’s land, 
or invites B to accept hospitality at A’s 
house, or extends some other favor of the 
kind, in derogation of his own rights. B 
accepts, or is assumed to accept, the favor 
in the way it is given; his motive in accept- 
ing it is, or is assumed to be, in accord with 
A’s kindly act — his intent, to act upon the 
favor in good faith. If then his motive be 
inconsistent with what A understands it to 
be — if it be a bad motive, a malicious mo- 
tive — or if, while the motive may be said 
to be good, as where it is merely self-interest, 
the intent still is bad, as when B is endeavor- 
ing to get some advantage over A which 
A would not grant —din either case the 
terms on which the favor is granted have 
not been complied with, and B has no 
standing in law against A. The license, the 
right of hospitality, or like favor, never 
took effect; B is a trespasser. 

When, therefore, it is said, as sometimes it 
has been, that an evil motive (malice) will 
not effect an act which otherwise is lawful, 
the word ‘‘lawful’’ must be understood in the 


with nice questions of the remedy; it made 
use of transportation, injunction, mandamus, or 
whatever else suited the purpose. It is a per- 
fect illustration of law as the expression of the 
prevailing social energy, in this case in full power. 
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sense that the act in question was one of 
full legal right. 

Malice as an evil motive or the like, has 
accordingly a proper and necessary place, 
even in the present law of torts. This fact 
has not always been understood, or, when 
admitted, its significance has not been fully 
appreciated. 

The term is used in the books in different 
and confusing senses, which accounts for 
much of the misunderstanding in regard to 
the place of malice in the law, especially in 
the law of torts. It has, indeed, been 
treated as an exceptional element of liabil- 
ity upon the idea that in some cases it over- 
turns full legal right,!a mistake as the fore- 
going remarks, if sound, plainly show, except 
as this may be the will of the dominating 
force in society. An explanation of the 
various uses of the term should be made. 

The term has been used, and still is 
occasionally used in the law of torts and 
elsewhere in at least four different senses. 
It is used to signify (1) an evil motive, as 
in ordinary speech; (2) reckless conduct, or 
wanton or heedless disregard of consequences 
where there is or should be knowledge that 
mischief will follow; (3) in the case of false 
statement in general or by suit, that this 
was made with knowledge of falsity; (4) 
nothing more than knowledge or notice of 
the existence of some special relation which 
accordingly the person said to be guilty of 
the ‘‘malice”’ interrupts. 

A remark has already been made on the 
second of these meanings of the term; in the 
law of torts to do a harmful act with reckless 
or wanton disregard of the consequences, or 
heedless of them when they are present to 
the mind, is considered as satisfying the 
purpose of malice equally with doing the 
act under an evil motive.” And there is 

1 It actually does overturn such right in some 
cases, according to New Hampshire authority and 
the Roman law. Ante, p. 134, notes. 

2 Gott v. Pulsifer, 122 Mass. 235; Wren v. Weild, 
L.R. 4Q. B. 734, 736; Allen v. Flood, 1898, A.C. 1. 
It is a curious instance of the likeness of things 





some ground for saying that such a matter 
amounts in most cases practically to the 
same thing as malice in the ordinary sense. 
A man can hardly be said to have no motive 
at all when doing an act in reckless, wanton, 
or heedless disregard of another’s rights; if 
he has so done the act, he has done it under 
the idea — motive —that it may afford 
pleasure to him or someone else, or because 
he cares not for any harm that may follow, 
and in either case there is usually something 
closely akin to an evil motive in his conduct. 
Acts done in such a spirit might well be 
considered to destroy any permissive right 
to do them. 

It is not always true, however, that to do 
an act in reckless, wanton, or heedless dis- 
regard of another’s rights is to do it with 
an evil motive. To prosecute a man with 
knowledge that there is no just cause of 
prosecution would afford an example. This 
might be done in a reckless, wanton, or 
heedless spirit with what is commonly 
regarded as a good motive; it might so be 
done with the motive of gaining a reward. 
A man again might tell a falsehood with the 
sole motive of helping a friend, indeed with 
regret that harm to any one should follow. 
It is clear that such cases satisfy any require- 
ment in law of proof of what is called malice 
in fact. The result, so far, is that the 
conception of malice as evil motive does not 
quite meet the legal idea of the term. 
‘*Malevolence”’ has been suggested,’ though 
that too falls a little short. On the whole, 
it appears to be enough to say that, for the 
purpose of overturning permission, the term 
‘malice ’’ may properly be used in any of the 
three senses above given. 

Malice, in the fourth sense, is a different 
thing altogether. To make B liable for 
interrupting a certain relation between A 
and C, as for instance that of master and 


different that recklessness, wantonness, and the 
like are also considered sufficient to satisfy an 
allegation of negligence. 


1 Moran v. Dunphy, 177 Mass. 485; 59 N.E. 
Rep. 125, Holmes, C. J. 
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servant, it is necessary to prove that B 
knew of the existence of the relation. Then, 
with such knowledge, interrupting the rela- 
tion, it has been usual in the past, to say 
that he did it ‘‘maliciously.”” It is plain, 
however, that may not have been the case 
in the sense either that he did it with an 
evil motive or in reckless, wanton, or heedless 
disregard of rights. It is plain that malice 
in the fourth sense is quite emptied of its 
natural meaning, and that to use the word in 
that sense is confusing and misleading. 
Accordingly, it is now considered by careful 
judges that the custom of calling such a 
case malice, should be dropped —in other 
words, it is now held that to procure a breach 
of contract-relation is actionable without 
proving malice.t Proving knowledge of the 
relation is simply proving the existence of a 
legal duty —that is, knowledge of danger to 
the plaintiff’s rights. 

It has been noted above that malice (as 
motive or the like) has in regard to some 
cases been thought to be an exception to 
general doctrines of law, in that in regard to 
those cases it is supposed to overturn legal 
right. The law of malicious prosecution has 
been particularly pointed to as an instance 
of such exception. But, laying aside the 
suggestion that the dominating energy may 
determine for itself what is legal right, and 
what will defeat legal right, if the remarks 
before made in regard to permissive right are 
well founded it is clear that malicious prose- 
cution falls into line with general principle. 
A few words will make the matter clear. 

The term is only a title; the wrong for 
which an action lies is a malicious prosecu- 
tion begun without reasonable or probable 
cause. These facts (with proof of the 
termination of the prosecution) must be 


proved by the plaintiff. Now, a man can: 


have no legal right, in the sense of full legal 
right, to prosecute another without cause; 


1 South Wales Miners’ Federation v. Glamorgan 
Coal Co. 1905, A.C. 239. In this case Lord 
Lindley expressly refrains from using the word 
** malice ” because of its ambiguity. 





but a man is permitted to do so, which is all 
there is of it. The person so prosecuting is. 
merely exempt from liability —that men 
may not be discouraged from resorting to 
the courts to settle their disputes. 

That the matter does not rise higher than 
permissive right may readily be shown. 
Suppose that by fraudulent misrepresenta- 
tion, whether by the person intended to be 
prosecuted or by another, a civil prosecu- 
tion, without reasonable or probable cause, 
is put off until it is barred by the statute 
of limitations; could an action be maintained 
for the fraud? Clearly not, for as there was 
no ground for the intended prosecution there 
could be no violation of right in causing 
it to be put off —the intended prosecutor 
had no legal right in the matter. That the 
prosecutor in a civil case may be mulcted in 
costs, as in early times the prosecutor in a 
criminal case could be,! shows the same 
fact. It is lawful, in the sense that it is 
permitted, to prosecute without cause; the 
permission is on the footing that prosecu- 
tion shall be in good faith. Proof of malice 
in fact, in either the first or second sense, 
shows that the prosecution was not so begun. 

The action for slander of title is another 
case of the kind. This is an action for 
false and malicious disparagement of prop- 
erty. False and disparaging statements of 
property are permitted ;? B may falsely 
declare that A has no title to a certain piece 
of land claimed by A, or make other false 
statements concerning A’s property — no 
action could be maintained against him for 
doing so. But that is not because B had 
full legal right to do such a thing; the law 
simply permits. B could not maintain an 
action against one who, by using wrongful 
measures, prevented him from doing the 
thing, as by tearing up notices or hand- 
bills making the false statements. But B 





1 In early times the false prosecutor in all cases 
was “in mercy.” 

? Gott v. Pulsifer, 122 Mass. 235, 238; Wren v. 
Weild, L. R. 4 Q. B. 730; Halsey v. Brotherhood, 
19 Ch. D. 386. 
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may make the statements unless A can show 
that he made them with malice in fact. 

The idea that the law of malicious prose- 
cution is exceptional in requiring proof of 
malice would have to be put thus: Every 
one has prima facie full legal right to sue 
or prosecute; hence wrongful means, in ac- 
cordance with the very doctrine of the fore- 
going pages, must be shown to make a case 
for redress. But proof of wrongful means 
should be enough; malice is unnecessary. 
The same reasoning would apply to the law 
of slander of title. I have full right to 
speak the truth; hence as above, in regard 
to malicious prosecution. 

The answer is, that there are cases in 
which the mere means or measures alone have 
always been considered, and justly, to be 
insufficient to overturn the legal right — 
something is needed in addition. Deceit 
furnishes a ready example; to prove that the 
result was brought about by means of false 
representation is not enough — knowledge 
of falsity, or some just equivalent, must also 
be proved. In a word, what in other cases, 
and sometimes indeed in deceit,! is called 
malice (in a proper sense of that term) is 
required to make the case. The same may 
well be true of actions for malicious prose- 
cution or slander of title. The wrongful 
means would be the false charge or claim; 
but a man should not be liable in tort for 
making a false charge or claim, in court or 
out of court. To wrongful means something 
must be added; it should not be enough in 
the case of a prosecution, that it was not 
well-founded, for that would discourage 
resort to the courts — the law has always 
and justly required that malice should be 
proved. And so of false statements out of 
court in regard to property; proof of falsity 
ought not to be enough —the statement 
may have been made in good faith. 





1 Pasley v. Freeman, 3 T. R. 51, Buller J.: 
‘The gist of the action is fraud and deceit; and if 
that fraud and deceit can be fixed by evidence on 
one who had no interest in his iniquity, it proves 
his malice to be the greater.” 





The requirement of proof of malice does 
not then make the law of malicious prose- 
cution and of slander of title exceptional, 
however true it is that legal right is over- 
turned in other important cases by wrong- 
ful means alone. 

In slander and libel, the law of malice lies 
somewhat further afield, but it rests on the 
same sound footing. The plaintiff is not 
required in the first instance to prove malice, 
because defamation is in itself unlawful — 
there is no case of right, overturned by 
wrongful means; — but if the defense is an 
attempt to set up a (qualified) privilege, 
the plaintiff cuts the ground from under the 
defendant’s feet by showing that he made 
the defamatory statement maliciously. His 
permission was not properly accepted. 

There is then no place in the current 
common law of torts in which malice alone 
can be said to overturn full legal right;' 
and the subject, therefore, is to be considered 
as occupying a normal place in the law. 

It need only be added that where in cer- 
tain cases, such as slander and libel, the 
making of a prima facie case is sometimes 
said to establish malice though no evidence 
1 Quinn v. Leathem, 1901, A. C. 495; Allen v. 
Flood, supra; Bradford v. Pickles, 1895, A. C. 587; 
Mogul Steamship Co. v. McGregor, 1892, A. C. 25 
(that the motive of benefitting the defendant at 
the expense of the plaintiff, is not malicious or 
unlawful, overruling on that point Bowen v. Hall, 
6Q.B. Div. 333, 338); Chasemore v. Richards, 
7 H. L. Cas. 349, 388; Stevenson v. Newnham, 
13 C. B. 285, 297; Paine v. Chandler, 134 N. Y. 
385, 390; Frazier v. Brown, 12 Ohio St. 294; 
Payne v. Western R. Co., 81 Tenn. 507; Boyson v. 
Thorn, 98 Calif. 578; Glencoe Land Co. v. Hudson 
Co. 138 Mo. 439, 445; Kelly v. Chicago R. Co. 93 
Iowa, 436, 452; Bohn Manuf. Co. v. Hollis, 54 
Minn. 223, 233; Chatfield v. Wilson, 28 Vt. 49; 
Jenkins v. Fowler, 24 Penn. St. 308; Rideout v. 
Knox, 148 Mass. 368, 372; Rice v. Albee, 164 Mass. 
88; May v. Wood, 172 Mass. 11. But see Wheatley 
v. Baugh, 25 Penn. St. 528, 533; Swett v. Cutts, 
50 N. H. 439. 

Conversely, good motives will not make that 
lawful which otherwise is unlawful. Bradford v. 
Pickles, 1895, A.C. 587, 594, 598; South Wales 
Miners’ Fed. v. Glamorgan Coal Co. 1905, A. C. 239. 
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of malice has been given, the language is to 
be taken as a lingering archaism. All that 
is meant is that wrongfulness is established, 
which wrongfulness in cases having a 
traditional nomenclature is called malice.’ 

In such usage of the term, malice is the 
mere name of a legal conclusion. It is not 
an entity; it is only ‘‘malice in law” or 
‘implied malice,” that is, it is a downright 
fiction. ‘‘ Malice in fact,” required to over- 
turn permissive right, is an entity to be 
established by evidence. 

To sum up the discussion : — 

That which is not in itself a tort is so far 
lawful. A lawful thing may be of full legal 
right or only permissive; how is this lawful 
thing to be converted into a thing unlaw- 
ful? By wrongful means, by negligence, 
and in some cases regularly by malice in 
accordance with some such formula as the 
following: 

1. I have full legal right (under freedom 
to do what is reasonable) to endeavor to 
buy, to sell, to contract, and to do other 
things; this right I may lose by the use of 
wrongful means to accomplish my purpose, 
or by negligence, but not, according to 
current legal doctrine, by malice alone. 

2. I have permissive right to do a thing 
— for instance, to enter my neighbor’s land 
in certain cases, or to bring an unfounded 
prosecution; if I accept the permission in a 
malicious spirit (towards my neighbor, or 
the person prosecuted, that is, towards the 
plaintiff) I do not accept it according to its 
terms, and I am liable for what I do as if no 
permission had been given. 


Eliminate now (from the defense) legal 
right altogether, full and permissive, and 
assume that I have inflicted harm upon my 
neighbor intentionally; has my neighbor a 
right of action? The answer in ethics is 
without doubt in the affirmative; and that 
too is the answer in lawin many cases. But 
is it always so in law, or so generally that it 


7 “1 See remarks of Lord Watson in Allen v. Flood, 
1898, A.C. 1. 





can be laid down as a legal rule that to inflict: 
harm intentionally creates civil liability, in 
the absence of any defense of right? An 
affirmative answer has been given.t But 
if the case is to turn on logic, there is ground 
for doubt. The rule, it will be seen, would 
create liability though nothing wrongful 
was done beyond the intentional inflicting 
of harm. 

B inflicts harm upon A by telling him 
something which is true, with intent to harm 
him. For instance, after A has, by expense 
and effort, prepared himself to enter into 
partnership with C, according to C’s desire, 
not yet consummated however by any con- 
tract, B informs C truly that A has been in 
financial difficulties several times — this B 
does to induce C to break off further negotia— 
tion with A, and with intent to harm A; and 
succeeds in his purpose. It has been main- 
tained that B is liable in damages to A;* 
the contrary too has been decided? To 
take the first view of the case is to say that. 
a true representation made with intent to 
harm, and doing harm, is actionable; but: 
that is contrary to the law of deceit. The 
rule in question, therefore, is not a logical 
rule to that extent; and it should be ob- 
served that the law of deceit has a large and 
important place in the law of contracts as 
well as of torts. 

It cannot be said that there is a defense 
of ‘‘justification’’ to an action in such a case. 
‘* Justification ”’ signifies that some particular 
fact is pleaded in defense of a suit, which 
fact, it may be, brings the case within 2 
particular rule of law applicable to such 
cases. But the case in question is not one 
of the kind. B would not have to plead any 
fact to bring himself within the particular 
rule of law; he would demur; he would calf 


1 Plant v. Woods, 176 Mass. 492; Mogul Steam- 
ship Co. v. McGregor, 23 Q. B. D. 598,613, Bowen, 
L,. J. 

2 May v. Wood, 172 Mass. 11, in dissenting 
opinion of Holmes, C. J. See also Plant v. Woods, 
176 Mass. 492. 


3 Rice v. Albee, 164 Mass. 88. 
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upon the court to decide in his favor, upon 
the very claim of A, as it stands, and the 
court would uphold him. This the court 
would do on the ground that there was (not 
a particular rule to be shown by justifying, 
but) a general rule applicable to everybody 
— that for the consequences, though intend- 
ed, of a true statement, no one is liable by 
municipal law. 

The same would be true of the action 
called slander of title, and of the action for 
slander or libel, of the action for malicious 
prosecution, and probably of other cases. 
In none of these cases can an action be 
maintained where it does not appear or is 
not presumed that what was said or done was 
false; and that for the same reason in each 
case, to wit, because of a general rule of 
law, not of a particular rule applicable only 
to persons bringing themselves within it by 
showing facts in ‘“‘justification.”’ If,then,the 
case is to turn on logic, there is too much 
of the law which would have to be treated 
as exceptional, to make good the rule in 
question. The defendant B is protected in 
such cases because indeed he has a right to 
say and do such things, according to common 
law reasoning. And so A cannot make a 
prima facie case against B in the way pro- 
posed; he must go a step further and show 
that B has done something itself wrongful 
or wrongful by reason of other facts. 

Such appears to be the result, if the case 
is to rest on logic. But there are, as we 
have seen, plain limitations to logic; rules 
of law are not necessarily rules of reasoning. 
The dominant power of a given time may 
break up and give place to another or to an 
unsettled state of things; and this requires, 
or may require, a new beginning in the 
course of the law. The old order is a spent 
force, and reasoning from it falls to the 
ground. The present may be a case of the 
kind; it may be that a new dominating force 
requires the rule in question; if so, there is an 
end of the matter. And that appears to be 
the view finally taken in Massachusetts of 
cases of combinations having a malicious 





(‘‘malevolent’’) purpose; capital as the new 
social force, displacing equality as the social 
force of the ‘‘classical”’ period of the common 
law.' That position can well be accepted 
as sound.? 

In many cases it is plain upon ordinary 
common law reasoning that to inflict harm 
intentionally is to create liability in tort. 
It is now plain too on what footing such 
cases stand, as cases of logic; they are cases 
which do not fall within the protection of 
any general rule of law — they are cases in 
which protection is to be found, if at all, in 
justification as already explained. The de- 
fense rests on a particular ground of legal 
right — permissive or full, it matters not — 
which brings the subject within some special 
rule of law applicable to cases of the kind. 
A applies to B, a druggist, for dandelion, a 
harmless preparation, and B, or a stranger 
in the shop, intending to harm A slightly, by 
way of a practical joke, makes a present to 
him of a bottle containing more or less of 
belladona, a somewhat dangerous prepara- 
tion, as dandelion, which A uses to his hurt ;3 
B puts up a chandelier unsafely, with intent 
that it shall fall upon and harm A,‘ which it 
does; in such cases (and in many others, 
such as license or other permission ‘‘ of the 
1 Berry v. Donovan, 188 Mass. 353, 359; Knowl- 
ton, C. J., for the court saying that if combinations 
of labor for a malicious purpose were to be held 
lawful, ‘‘employers would be forced to yield to all 
their demands, or give up business.’”’ See Cen- 
tralization and the Law, 9-12. In Berry vw. 
Donovan combination was held not to constitute 
competition. 

2 Whether the new energy is to be preferred to 
the old is another question, with which we are not 
here concerned. 

The conception of the dominating power may, 
of course, invalidate the whole elaborate structure 
of common law reasoning over malice in relation 
to legal right. 

8’ Compare Thomas v. Winchester, 6 N. Y. 397, 
where the drug was sold; but that was treated as 
immaterial. 

4 See Collis v. Selden, L. R. 3 C. P. 495; George 
v. Skivington, L. R. 5 Ex. 1; Langridge v. Levy, 
2M. & W. 519;S8.C.4M. & W. 338. 
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party’’) of intent to harm as the only ele- 
ment of wrongfulness, B (or the stranger 
in the belladona case) is prima facie liable 
to A. The motive of B would be immaterial. 
In some cases of the kind, the motive might 
conceivably be good; as where in the case of 
the chandelier, the article being light in 
weight and of little value, was unsafely 
hung to fall on and slightly hurt A as a 
warning to him to be careful, where he had 
been careless, in attending to the lamps. 
But that would make no difference. B 
would have to justify in this and the other 
cases, if he could, by facts bringing him 
within some special rule of law. 


Finally stripping away malice, negligence, 
wrongful means — everything necessary in 
other cases to turn rightful into wrongful 
conduct —it fs plain that all that will be 
left will be cases in which there can be 
nothing lawful in the defendant’s conduct 
so far as his conduct itself, or his conduct 
together with its consequences, is concerned. 
The defendant was not doing or omitting 
anything which, apart from ‘the way of 
doing or omitting it, was lawful — he was 
doing or omitting what in itself, or with its 
consequences, was unlawful. The plain- 
tiff no longer has to show that the defendant 
was inspired by an evil motive,%or that he 
failed to exercise care, or skill,-or diligence, 
or that he resorted to wrongful measures; 
he simply shows that the defendant did, or 





omitted, something which in itself and on 


its face, or with its result, was a breach of* 


legal duty. As these remarks indicate, the 
illegality of the act or omission is sometimes 
dependent upon damage resulting, some- 
times not. 


There is still another class of cases, in 
which ‘the defendant’s conduct was in no 
ordinary, and indeed in no proper, sense 
wrongful, and yet because of the special 
danger attending or following it, it is thought 
proper that he should be liable for any 
damage which may result. In other words, 
he is justified if no damage follows; his acts 
are at his peril. 


§ 4. CLASSIFICATION OF BREACHES OF Duty 
IN TORT. 


In accordance with the foregoing line of 
thought the classification of breaches of duty 
in tort may be put fundamentally as follows: 

Breach of duty (in connection with other 
ingredients) by, 

I. Wrongful Means. 
II. Negligence. 
III. Malice. 
IV. Illegal Acts. 
V. Damage from Acts at Peril. 


Thus, the unfolding of the conception of 
legal right, with which we started, spreads 
out into the whole law of torts. 


Boston, Mass., February, 1906 
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INSURANCE AS 


A COMMODITY 


By Evucene A. GILMORE 


N the way of those who would bring the 
business of insurance under Federal con- 
trol there are several troublesome decisions 
of the Supreme Court of the United States. 
“Issuing a policy of insurance is not a 
transaction of commerce. . . . These con- 
tracts are not articles of commerce in any 
proper meaning of that word. They are 


not subjects of trade and barter. . . . They 
are not commodities. . . . Such contracts 
are not interstate transactions. . . . They 


are local transactions, and are governed by 
the local law.’”’ [Paul v. Virginia, 8 Wall. 
168 (1868)]. ‘‘The business of insurance 
is not commerce. The contract of insur- 
ance is not an instrumentality of commerce. 
The making of such a contract is a mere 
incident of commercial intercourse, and in 
this respect there is no difference whatever 
between insurance against fire and insur- 
ance against the ‘perils of the sea.’” 
{Hooper v. California, 155 U.S. 648 (1894)], 
‘“‘or against the uncertainty of man’s life.”’ 
IN. Y. Life Ins. Co. v. Cravens, 178 U.S. 
389 (1899)]. As the authority of the 
Federal government to assume control of 
the business of insurance must be found in 
the Commerce Clause of the Constitution, 
great ingenuity has been shown by those 
advocating Federal supervision in finding a 
way to avoid the effect of these decisions. 
It is contended that the remarks of the 
court in Paul v. Virginia to the effect that 
insurance is not commerce are dicta, for the 
reason that there is another good ground on 
which the decision might have been placed, 
viz: at the time of that case the Supreme 
Court had never squarely decided that the 
power of Congress over interstate commerce 
was exclusive as to subjects national in 
their character or requiring uniformity of 
regulation, and that the silence of Congress 
as to such matters was equivalent to a 
prohibition on State action. As Congress 
hhad not acted, the regulations of Virginia 





could be upheld. Further, that the courts 
had not then worked out to any extent the 
distinction between commerce and its instru- 
mentalities, on the one hand, and the 
incidents and conveniences of commerce, 
on the other, and the regulations of Virginia, 
affecting only an incident, should be upheld 
until Congress acted. 

It is also said that until Congress has 
actually attempted to regulate insurance the 
question cannot be considered closed. The 
court will not determine indirectly the 
extent of the power of Congress over com- 
merce by decisions upholding State legis- 
lation affecting the same matter. While 
the court will not be bound by definitions 
of commerce as given by Congress in a 
statute, still what is commerce and what 
are its instrumentalities and facilities is 
primarily a legislative question, and the 
court will not disregard the legislative 
determination unless it is clearly unreason- 
able. 

But even granting that the court meant 
to decide in Paul v. Virginia that the issuing 
a policy of insurance is not a transaction of 
commerce, it is said that the reasoning by 
which that result is reached would, if fol- 
lowed to its logical limits, cut out from 
Federal control, practically, all commerce. 
The Court says: ‘‘These contracts are not 
articles of commerce. ... They are not 
subjects of barter and sale as something 
offered in the market having an existence 
and value independent of the parties to 
them. . . . They are not commodities to be 
shipped or forwarded from one state to 
another and then put up for sale.”’ That 
is, because the contract of insurance is purely 
a personal matter between the parties, a 
local transaction, and is not a thing to be 
bartered and sold, there is no commerce. 
This reasoning would apply to all commerce 
arising out of contract. It is not the con- 
tract that is sold. The contract is not 
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interstate. There could be no contract 
among the several states. A contract al- 
ways has a situs and is a local transaction. 
When a drummer from one state comes into 
another and solicits orders for goods on 
behalf of his principal in the other state 
he makes a contract for his non-resident 
principal. The making of the contract is 
not an act of commerce; the exchange which 
will follow that contract is commerce; and if 
the exchange involves crossing state lines 
it is interstate commerce. If, asa result of a 
contract between persons of different states, 
something tangible must pass between 
states or a service or intercourse must take 
place between states, such as a telephone 
message or the carriage of goods, interstate 
commerce has taken place. The contract, 
however, which has brought about the 
result has its situs in one state and is itself 
not the subject of ‘‘trade or barter offered 
in the market” and is not a commodity “‘to 
be shipped from one state to another.” 

It would seem to be well settled by 
Robbins v. Shelby County Taxing District, 
120 U.S. 489 (1887); Brennan v. Titusville, 
153 U.S. 289 (1893); Stockard v. Morgan, 
185 U.S. 27 (1902), and similar cases, that 
a state cannot tax or prohibit the occupa- 
tion of one who comes within its borders, 
or who resides there permanently, for the 
purpose of making contracts on behalf of a 
non-resident principal, the performance of 
which contract will require the exchange of 
tangible property or the rendering of a ser- 
vice across state lines. 

This criticism on the reasoning of Paul 
v. Virginia seems beside the point, because 
a contract of insurance is essentially different 
from a contract for merchandise. To bring 
insurance contracts within the principle of 
the Robbins and similar cases it is necessary 
to show that a contract of insurance, while 
itself not the subject of sale, results in inter- 
state traffic or exchange of a commodity, 
using that word in its narrow sense as 
meaning something tangible, or in its 
broader sense, as any convenience, profit, or 





privilege. Is it possible to treat insurance 
as a commodity in any sense? There is 
very little support to be found in the deci- 
sions. There is, however, one case which by 
giving the word commodity a broad mean- 
ing includes insurance within its limits. A 
recent decision of the Supreme Court of the 
United States (Carroll v. Greenwich Insur- 
ance Co., 26 Sup. Ct. Rep. 66, Nov. 27, 
1905) while not at all deciding the question, 
did take notice of the fact that a state might, 
as a part of its general scheme for the regu- 
lation of monopolies and combinations in 
restraint of trade, regard insurance as a 
commodity. The decision involved the va- 
lidity of the ‘‘anti-compact”’ law of Iowa, 
forbidding combinations among insurance 
companies as to rates, commissions, etc. 
In answer to the contention that the statute 
was invalid because it applied only to insur- 
ance companies, and therefore denied them 
the equal protection of the law, the Court 
called attention to the fact that the particu- 
lar statute in question must be considered 
as a part of a general plan of legislation in 
that state regulating combinations in all 
businesses, and that it could not be said 
that insurance companies had been singled 
out for regulation. To show this, the Court 
calls attention to a decision of the Supreme 
Court of Iowa [Beechley v. Mulville, 102 
Iowa 602 (1897)] where it was decided 
that a general statute of Iowa forbidding 
combinations “‘to regulate or fix the price 
of oil, lumber, coal, grain, flour, provisions, 
or any other commodity or article what- 
ever’’ would include insurance. The lowa 
Court says: “Insurance is a commodity. 
‘Commodity’ is defined to be that which 
affords advantage or profit. Mr. Anderson, 
in his Law Dictionary, defines the word as 
‘convenience, privilege, profit, gain; popu- 
larly, goods, wares, merchandise.’ We see 
no reason why, in the act, the word should 
be restricted to its popular use. It is com- 
mon to speak of ‘selling insurance.’ It isa 
term used in insurance business.”’ The 
word commodity undoubtedly is used in a 





144 THE GREEN BAG 





broad sense and is not limited to tangible 
objects. For example in Portland Bank v. 
Apthorp, 12 Mass. 252, speaking of the bank- 
ing business, the Court defines the word as 
‘‘convenience, privilege, profit and gains, 
as well as goods and wares, which are only 
its vulgar signification.’”’ Also, in Minot v. 
Winthrop, 162 Mass. 113, the privilege of 
receiving or transmitting by will or descent 
property on the death of the owner is a 
commodity within the meaning of that word 
in the Massachusetts Constitution providing 
for a tax on commodities. In the same way 
the word ‘‘trade”’ in a statute forbidding 
combinations in restraint of trade has been 
held to include insurance. Jn re Pinckney, 
47 Kan. 89. In a later case, however, 
(State v. Phipps, 50 Kan. 60), while still 
holding that ‘‘trade’’ includes the business 
of insurance, the Court said: ‘‘The word 
‘trade’ as used in that decision meant then, 
and means now, trade between citizens of 
this state — domestic trade, if you please 
—and not trade or commerce between 
citizens of different states, or interstate 
commerce.’’ In the last case it was argued 
that in Paul v. Virginia the court failed to 
notice the distinction between an executed 
and an executory contract. The policy of 
insurance is an executed contract. A man 
from New York goes into Virginia and sells 
something (indemnity, in the case of fire 
insurance) to be delivered in the future from 
the home office in New York upon the hap- 
pening of a certain event, and the party in 
Virginia promises to send money to New 
York. That is, the man in Virginia pur- 
chased from the insurance company in New 
York a “‘convenierice, privilege, profit, gain ” 
— a commodity. 

In Queen Insurance Co. v. the State, 86 
Tex. 250 (1893) the Court said: ‘‘The word 
‘commodity’ has two significations. In its 
most comprehensive sense it means ‘con- 
venience, accommodation, profit, benefit, 
advantage, interest or commodiousness’. . . 
The word is ordinarily used in the com- 
mercial sense of any movable and tangible 








thing that is ordinarily produced or used 
as the subject-matter of barter or sale; 
and we think that this was the meaning 
intended to be given to it by the Legis- 
lature in the statute in question.” It was 
held, therefore, that a contract of insurance 
could not be considered a commodity and 
the statutes forbidding combinations to fix 
the price of commodities had no application. 

In this case and the two preceding, the 
court is dealing only with the particular 
statute and does not decide that the Legis- 
lature could not so frame a statute as to 
give to the word commodity its broad 
meaning. If the power to regulate com- 
merce includes, as it would seem from the 
Lottery Case (188 U.S. 321) it does, the 
power to prohibit commerce or to declare 
what are suitable subjects of commerce, it 
might be argued that Congress could enact 
that the word commodity should have the 
broad signification and should include insur- 
ance, and such enactment would not be so 
unreasonable as to justify the court in dis- 
regarding it. It is doubtful, however, 
whether a transaction which is not commer- 
cial in its nature can be made so merely by 
legislative declaration. It is apparent that 
if the word should come to have such a 
broad meaning it would bring within the 
control of the Federal government practically 
all contracts of different states. Such tre- 
mendous consequences afford very strong 
reason for saying that the word will never 
receive such a meaning, either by legisla- 
tive action or judicial interpretation. 

It has also been contended, on the strength 
of the Lottery Case that, that although insur- 
ance is not commerce, the policy itself which 
evidences the contract might be declared to 
be an article of commerce, but the statement 
of the bare majority in that case as to the 
nature of a lottery ticket and why it is to 
be regarded as a vendible article does not 
afford much strength to the contention. 
The majority said lottery tickets “‘were the 
subjects of traffic; they could have been 
sold; and the holder was assured that the 
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company would pay him the amount of the 
prize drawn . . . even if the holder did not 
draw the prize, the tickets, before the 
drawing, had a money value in the market 
among those who chose to sell or buy 
lottery tickets.” The idea seems to be 
that the ticket itself, irrespective of the 
parties concerned, had some value because 
of the possibilities which it represented. 
This, however, cannot be said of an insur- 
ance policy, which is only the tangible evi- 
dence of a personal agreement between two 
parties. 

If, however, insurance cannot be desig- 
nated as a commodity in this extended 
sense, can it be called a commodity in the 
limited sense? It is said that the con- 
tract of insurance contemplates an exchange 
of property between the insured and the 
insurer and vice versa, and such exchange, 
not the contract, is the real business of 
insurance. In fire insurance, for example, 
the undertaking of the insurer is to indem- 
nify the insured against loss of a certain 
kind. This involves the transfer of money 
or property. If the insurer elect he may 
transfer a sum of money as indemnity or he 
may provide another house or supply other 
things to take the place of those destroyed; 
or the insurer may, in the case of personal 
property, take the things damaged and in 
return give other things. In life insurance 
the insured transfers money to the insurer 
who in turn undertakes to accumulate the 
same for a certain period and return its 
equivalent to the insured, or in the event 
of his death during the period of accumula- 
tion, to transfer a certain sum to his repre- 
sentatives, deducting a certain portion for 
his services. This interpretation of the 





nature of the business of insurance seems 
artificial and strained, and has no judicial 
sanction. The real business of insurance, 
the essence of the insurer’s contract is not 
the exchange of property, tangible or in- 
tangible; it is an undertaking to do an act 
at a particular time and place. Although 
the performing of the stipulations in the 
insurance contract may result in the ex- 
change of property across state lines, such 
a consequence comes about only in an inci- 
dental way. In a fire insurance contract, 
between parties residing in different states, 
the obligation of the insurer is to indemnify 
the insurer against loss. He may perform 
his obligation by giving to the insured other 
property of like kind and value as that 
destroyed, orasum of money. The contract 
does not require that he bring the money or 
the property from another state. If A of 
New York agrees with B of Virginia to build 
for him in Virginia a house of Indiana stone, 
the performance of the contract may result 
in bringing stone from Indiana to Virginia. 
Such a consequence arises, however, only 
incidentally out of A’s principal undertaking, 
namely, to do a particular act in Virginia. 
As the insurance business is usually carried 
on, there is practically no authority and 
very little reason for calling it a commodity, 
or in saying that the performance of an 
insurance contract results in the interstate 
exchange of a commodity, defining that 
word as it is ordinarily used in connection 
with commerce, and a legislative fiat cannot 
make that an interstate commercial trans- 
action which is not such in its essential 
nature. 


Mapison, Wis., January, 1906. 
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THE GARY COLLECTION 


By Freperic B. CrossLey 


HE Gary Collections of law books in 
part already installed and in part be- 
ing acquired for the library of the Law 
School of Northwestern University in Chi- 
cago are the gift of Hon. Elbert H. Gary, an 
alumnus of the School of the Class of 1867, 
and formerly a well-known Chicago jurist, 
now a resident of New York, embrace the 
following subjects: 


Modern Continental Law. 
English Historical Material. 
Ancient and Oriental Law. 
American International Law. 


ao fe 


a. Modern Continental Law. 


The collection of Modern Continental 
Law, now substantially complete, represents 
twenty-three independent countries with 
their dependencies: Austria, Hungary, Bel- 
gium, Bulgaria, Denmark, France, Germany 
Greece, Italy, Liechtenstein Luxembourg, 
Monaco, Montenegro, Netherlands, Norway, 
Portugal, Roumania, Russia, Servia, Spain | 
Sweden, Switzerland, and Turkey. In the 
Austria-Hungary collection are included the 
separate laws of Bohemia, Bosnia, Croatia, 
Herzegovinia, Slavonia, and other principal- 
ities. The laws of Finland, Esthland, Kur- 
land, Livland, and Poland are included under 
the Russian classification. 

Some of the unique parts of this collection 
which would probably be difficult to dupli- 
cate are the full set of ‘‘ Russian Supreme 
Court Reports,” the ‘‘Statutes of Iceland,” 
and the ‘‘Laws of Liechtenstein’’ (smallest 
independent state in Europe). 

The collection for each of the countries 
covered is divided into six heads: 

First, The codes or systematic laws in the 
original language. 

Second, The same in translation, either in 
French or in German. 

Third, A complete file of the decisions of 
the Supreme Court of Justice. 





Fourth, The leading law journals or 
periodical publications. 

Fijth, Treatises, systematically expound- 
ing the whole body of contemporary law or 
important single topics. 

Sixth, Treatises upon the history of the 
law. 

The only other collections of this kind of 
any size, are included in the Harvard Law 
Library, the Massachusetts State Library, 
and the Congressional Library. The Har- 
vard Law Library has little in the way of 
statutes and covers only about one-half the 
countries mentioned above. The Massachu- 
setts State Library has only statutes, not 
always down to date; but is especially strong 
in South American laws, which the Gary 
collection does not yet cover. The Congres- 
sional Library has only made a beginning of 
its collection. 

It may be asked, ‘‘ What are the specific 
uses to which such a collection of foreign 
law can be put?” Certainly, three at least. 
In the first place, the presence of such a 
library is a constant reminder of the cosmo- 
politanism of legal problems and an incentive 
to broader legal thinking. Quite apart from 
the needs of a general course of legal instruc- 
tion in comparative legislation or legal 
history (for which perhaps the profession in 
this country is yet hardly ready), there is 
always something to be gained by a compar- 
ative view. Whether it concern the forma- 
tion of contracts by correspondence, or the 
parol evidence rule, or the liability of em- 
ployers for injuries to workmen, or the 
nature of limited partnerships, in these 
and countless other departments, scarcely 
any legal problem appears as a native and 
exclusive one of our own. New solutions 
approved and old ones found wanting are 
chronicled for our advantage in the records 
of other systems of law. The time is coming 
when we shall wish and shall need to compare 
them. The opportunity to do so will create 
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the inclination and the demand. This 
library will make it possible to satisfy such 
needs. 

In the second place, the history of our own 
Anglo-American law, directly rooted as it is 
in the history of the Teutonic peoples, re- 
quires for its investigators an acquaintance 
with the early legal ideas of Germany, France, 
and Scandinavia. The work of Brunner, 








The varied immigrant population of this 
country, especially in the Central West and 
the Northwest, has created a need for it. In 
the city of Chicago alone the foreign-born 
population reaches these figures: Bohemians, 
36,000; Dutch, 19,000; Poles, 60,000; Danes, 
10,000; Hungarians, 5,000; Germans, 170,- 
000; Italians, 16,000; Russians, 25,000; 
Norwegians, 22,000; Swedes, 49,000; others 





Tue LIBRARY OF THE LAw SCHOOL OF NORTHWESTERN UNIVERSITY 


Heusler, Stobbe, v. Amira, and Esmein, 
forms the preface to the work of Ames, Mait- 
land, Pollock, and Thayer. A complete 
library of American law must include the his- 
tory of French, German, and Scandinavian 
law. This is essential if a sound legal 
scholarship is to be built up in the West. 
In the third place, and in one aspect most 
important of all, the daily practice of the 
law is profitably served by this collection 





not British, 40,000. Among this large popu- 
lation of foreign birth (and those of foreign 
parentage will increase these figures) many 
individuals from time to time become 
affected by legal questions of inheritance, 
of marriage, of commercial paper, of military 
service, and of other sorts, in which the tenor 
of the law of a foreign country is material 
or decisive. Hitherto, in such cases, either 
the investigation of that law has been fore- 
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gone, as too tedious or too expensive, or a 
few casual sources have been summarily 
made to suffice, or the whole matter has been 
placed in the hands of a continental lawyer. 
It will now be possible to ascertain ade- 
quately here at home the foreign law; and 
thus either a resort abroad will become 
wholly unnecessary or the foreign attorney’s 
services will be needed only for proceedings 
taken abroad. In any event, much time and 
expense may be saved, and a more intelligent 
handling of the case will be possible. The 
probabilities of the Library’s practical use- 
fulness in this direction have come markedly 
to the surface since the first announcement 
of its acquisition, and appear now to be 
much greater than was originally expected. 

In the selection of materials and the plan- 
ning of the library’s uses, the school has 
sought advice from the consuls and other 
skilled persons here who are in touch with 
this particular need. The school is prepared 
to place the library at the service of those 
of the profession who thus would utilize 
it, without other than a nominal charge 
to cover the expense of making known its 
resources. The plan, as at present formed, 
is to permit the use of the Gary collection 
to any member of the bar in Chicago upon 
only this nominal charge; and, for the benefit 
of practitioners in other parts of the country, 
to appoint a staff of local practitioners, one 
for each foreign country, skilled in the 
respective languages, and to commit to them 
for investigation any case stated which may 
be sent to the school, charging for this a 
small minimum fee and handing it to the 
particular local practitioner who makes the 
inv-stigation and supplies the opinion. No 
doubt a considerable service can by this 
means be rendered to the profession as well 
as to the entire community in the West and 
Northwest. 


b. English Historical Matertal. 


The scope of this collection now being 
installed is to include all printed material 
before 1700 which is not already in Chicago. 











c. Ancient and Oriental Law. 


This collection is to include (1) for Europe, 
the printed sources of Germanic, Scandina- 
vian and Slavic Law up to the end of the 
Middle Ages; including the Lex Salica and 
kindred laws and ordinances; the legal docu- 
ments, records of local customs, etc., so far 
as printed; (2) for Asia and Africa, and 
Oceanica, the laws and customs of primitive 
or extinct tribes and peoples, and the more 
developed systems, such as the Hindu and 
Mohammedan. 

Geographically, therefore, this will cover 
Afghanistan, Armenia, Caucasus, Persia, 
India, East Indies, China, Japan, Siam, 
Mongolia and Siberia, African tribes, Oce- 
anica, and Australia. By systems, it will 
include the Hindu, Mohammedan, Hebrew, 
Babylonian,’ Egyptian, Greek, Chinese, and 
Japanese systems. It will not include in the 
present plan the’modern colonial law of Ger- 
many, France, Great’ Britian, Spain, Nether- 
lands, Denmark, Portugal, and Italy, so far 
as thejlegislation of those countries has 
affected the indigenous law of their colonies; 
but it will include the modern legislation of 
the above great systems in the independent 
countries*which still maintain them, 7.e. 
Turkey, China, Japan, Siam, and Persia. 
So far, however, only;Turkey and Japan are 
thus represented in the collection. 

The nucleus of this"department has been a 
collection formed from the libraries of Pro- 
fessors Dermesteter, Gaston Paris, and three 
others, recently coming into the market in 
Paris. This collection was rich in those rare 
pamphlets and old editions, which are diffi- 
cult to procure on demand in the market, 
and contained few of the large treatises 
which may be procured on order without 
difficulty. It thus furnished the best sort 
of a nucleus for sucha library. Among these 
may be mentioned Chasseand’s account of 
the Manners and Customs of the Druses of 
Lebannon (1855); Rogiere’s Formules Ine- 
dites (1853), from documents in the Monas- 
tery of St. Gall in Switzerland, the greatest 
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repository of medieval charters; Meyer’s 


| nian code made by the sage Mekhitar for 


Esprit des Institutions Judiciaires (1823); | 
Carrere and Holl’s account of Senegambian | 


Customs (1853); Mignot’s Memoir on the 
Phenicians (1770); Clot-Bejs Memoir on 


Egypt (1842); Olon’s Memoir on Moroccan | 


Customs (1695); Spiegel’s translation of the 
Persian Avesta (1852), and his treatise on 
Iranic Antiquities (1871); Baluzius’ edition 
of the Frankish Capitularies (1780). 

The collection also includes two of the 


Prince Vakhtang, dating back to 1184 A.R. 
This code has long engaged the attention of 
European scholars, and has been described 
by such eminent writers as Kohler and de 
Hube, in legal periodicals, and by Dareste, 
in his Studies in Legal History. It first 
included only Armenian customs; was then 


| enlarged by the Constable Sempad, who 
| added in translation a part of the Germanic 
| law of the Crusaders’ Kingdom of Antioch, 


leading repositories of French medieval cus- | 


tomary law— Philippe de Beaumanoir’s 


Coutumes de Beauvoisis, and Loisel’s Insti- | 
tutes Coutumiaires; together with a very | 
full set of the books of the charters and | 


privileges of the French medieval towns. 


Another interesting title is Kukuljevitch’s | 
| mosaic has been edited from the original 


edition of the Slavic sources, Jura Regni 


Croatie, Dalmatiz, et Slavonie, printed in | 


1861; and this is fitly complemented by the 
great collaborative work, recently furnished 


| in such a library. 


after twenty years’ gradual publication, of | 


Bogisith, Jirechek, and other notable Slavic 
scholars, the Monumenta _historica-juridica 
Slavorum Meridionalium, in nine volumes: 


covering the early sources of all the South | 


Slavic communities, — Servia, Bulgaria, etc. 
The complementary volumes, by Jirechek, 
on Bohemian, Moravian, and Polish sources 
of the West Slavs, is already in the Gary 
collection ; and the remaining set, comprising 
Russian sources, is yet to be acquired. 

A specially interesting title is the recent 
fresh edition (by Karst) of an early Arme- 


in 1265, the original of which has never been 
found elsewhere. Then in the 1700’s, other 
additions were made from the Jewish Byzan- 
tine and Syriac laws. Portions of the whole 
were printed in 1876, in 1880, and in 1886, 
separately in Armenian, in Russian, and in 
French. Now finally the entire wonderful 


sources and translated. These are merely 
examples of the wide range of possibilities 
The value of such a collec- 
tion, when fairly completed, to students of 
comparative law, and to researchers in all 
branches of history and politics, it is hardly 
necessary to point out. 


d. American International Law. 


The work of selecting and acquiring - this 
collection has but just commenced. When 
completed it is proposed to include all 
printed material relating to American Inter- 
national Law and Diplomacy not now 
available in the West. 

Cuicaco, ILv., February, 1906. 
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THE PROPOSALS FOR THE AMENDMENT OF THE 
INTERSTATE COMMERCE ACT 
By Joun B. Daisy 


TRIPPED of the publicity features and 
the substantive law proposed in them — 
both good enough in themselves and doubt- 
less needed at this time, the proposals for 
the amendment of the Interstate Commerce 
Act, as shown by the bills now pending in 
Congress, divide themselves into two main 
heads. On the one hand, there is a proposal 
to clothe an administrative body with power, 
when after complaint and investigation it 
shall have determined that a rate is unreas- 
onable, to substitute therefor another rate 
to take effect within a reasonable time and 
the observance of the order enforceable by 
virtue of a penalty at so much currency per 
diem. On the other hand, it is proposed to 
allow the correction of rates and practices to 
be determined by the courts. The former 
plan seeks only to correct unreasonable and 
unjust rates, while the latter aims to correct 
not only rates, but as well to provide a rem- 
edy for practices, if they shall produce 
discriminations forbidden by law. It is 
true that each of these schemes have their 
advocates, and that as there are many advo- 
cates, so there are shade; of opinion. Ad- 
vocates of the former have their own individ- 
ual and peculiar views concerning detail; 
those who favor the latter plan are equally 
as zealous in their individual opinions of 
detail on the grounds of expediency. 
Before considering which of these classes 
of proposals will furnish the best remedy, it 
is well to consider what it is that the Congress 
is trying to correct. It seems to be taken 
for granted that there is enough law, if 
properly invoked, to produce the death of 
rebates in transporting goods at less than the 
published tariffs. Recent movement by the 
government has shown prima faciz the 
existence of rebates, but as there are at least 
three ways of preventing and correcting the 
pernicious practice, it can hardly be urged 





that there should be additional weapons 
placed in the hands of the executive. There 
is, however, no adequate remedy for the 
correction of an unreasonable and unjust 
tariff, nor for the discontinuance of practices 
which are found to produce discriminations 
now forbidden by law or forbidden under the 
substantive provisions of the bills now before 
Congress. We are then to seek to prevent 
two classes of abuses; first, unreasonable and 
unjust rates, and second, the discontinuance 
of practices which produce unlawful dis- 
criminations or compel the allowance of a 
practice to another person or locality, if 
allowed to one person or at one place. The 
relief to be sought is to be preventive as far 
as rates are concerned, and both restraining 
and mandatory in the matter of practices. 

The proposition to clothe an administra- 
tive body with power to correct rates and 
substitute a reasonable rate in lieu of one 
found to be unreasonable is truly unique. 
Unique, for the reason that it does not appear 
what the advocates mean by an adminis- 
trative body ; the term lacks precise definition 
in this country, and even the existence of 
administrative law has been denied by emi- 
nent writers both in England and America. 
Where it is allowed at all there is no unan- 
imity of meaning, due to “the fact that the 
function of administration, whose discharge 
administrative law regulates, has itself only 
recently been differentiated from the general 
function of government.’”’ What the advo- 
cates of this system appear to mean by the 
term is that there be a body under political 
appointment, to which can be committed the 
power to do omnibus work. It must be 
borne in mind that the fixing a rate for the 
future is a legislative act; that the ascertain- 
ing whether or not an existing rate is reason- 
able, is a judicial function. Can it be that 
we are to seriously consider the placing of 
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the functions of two of the codrdinate 
branches of the government into one body? 
Are we to overrule the Supreme Court in its 
opinion that ‘‘one branch of the government 
cannot encroach on the domain of another 
without danger’ and that “the safety of 
our institutions depends in no small degree 
on a strict observance of this salutary 
rule?” 

It has been argued that because the fixing 
of rates is a legislative function, because the 
state legislatures have created railroad 
commissions with power to name rates, and 
because the Supreme Court has sustained 
such action as a correct exercise of the powers 
of the state legislature, therefore the Congress 
can do the same. This is argument only 
and poor logic and is not substantiated by 
any decision of the courts —- for there has 
been no decision of the United States courts 
announcing this doctrine. In truth the 
text writers are unanimous in stating that 
the powers of Congress are far different from 
those of the state legislatures. The former 
has enumerated powers, subject to certain 
limitations; the latter have all the powers of 
legislation resting in the state sovereignty 
and are only limited by the constitution of 
the state. 

But, as the proposal seeks to cover only 
rates, the least of the causes of complaint, 
it would fall short of the mark, were it not 
unconstitutional. The advocates of the 
‘“‘court plan”’ are divided into two main lines; 
one seeks to allow the machinery of the 
judicial system to be started by the individ- 
ual, and paid for by him as well; here is to be 
determined the reasonableness of the rate 
and then, if the question be resolved in the 
negative, the petitioner is remitted to a 
commission to have it ascertain the amount 


in units of currency and weight what will 


constitute a reasonable rate. The other 
class would have a body, in whom would 
be detecting, investigating, and prosecuting 
powers, to whom the injured party may com- 
plain and if justified in his position, to insti- 
tute, in the name and at the cost of the 





United States, a proceeding in a special court 
with equity powers. ? 

The objection to the first mentioned court 
plan is that one would never arrive at a 
definite conclusion. Assume there be in 
force a twenty-cent rate. Assume that 
there is some shipper whose pugnacity, 
bank account, and time were so constituted 
that he would undertake to employ counsel 
and prove that this rate is unreasonable. 
Assume that he prove his case. He must 
undertake another proceeding before the 
commission and prove what would be a 
reasonable rate, and we will assume that the 
commission order the carrier to put in a 
fifteen-cent rate. The carrier, whatever 
may be the right of the matter, will feel that 
a reduction of twenty-five per cent, is too 
much. It will file a bill to enjoin the opera- 
tion of the order of the commission, on the 
grounds that the proposed rate is confis- 
catory, that the carrier has not had the con- 
stitutional guaranty of ‘‘due process of law”’ 
and perhaps allege other reasons. The 
courts are preéminently the guardians of 
constitutional rights. The operation of the 
order is stayed and the case goes merrily on 
until the time occupied in Jarndyce v. 
Jarndyce would be as but a day. 

The other court plan merits careful con- 
sideration. It provides for retaining all the 
weight of the present commission in media- 
tion between the shippers and carriers, and 
it must be remembered that about 8,000 
cases have been amicably settled by it since 
its creation. It retains all of the detecting 
and investigating powers of the present 
commission, so that there is no necessity of 
a complaint to it to bring about a correction. 
It provides for the correction of rates, if 
they be unreasonable and unjust, and for the 
discontinuance of practices which are pro- 
ductive of discriminations forbidden by law. 
It does not seek to initiate or make or sub- 
stitute rates, but to correct them, through 
the same process which has characterized 
the disputes of parties for centuries. It pro- 
poses that the carrier shall have the right to 
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name rates for transportation and to insti- 
tute practices. When these are challenged 
by the public, a body for the purpose seeks 
to secure a correction of the rate or the 
abolition or extension of the practice — the 
abolition, if pernicious, the extension, if it 
be a wholesome practice. The body is to 
prosecute in a special court at government 
expense. A special court is required in order 
to expedite the decision, for commercial 
conditions cannot and ought not to be made 
to wait for any great length of time for the 
decision of matters affecting them; a special 
court for the reason that there is needed 
judges familiar with transportation —a 
subject acknowledged to be suit generis, both 
as to fact and law. The prosecution to be 
at government expense or the expense to be 
borne by the carrier if the government con- 
tention prevail, on the ground that no indi- 





vidual can afford to spend money for the 
benefit of the public. The prosecution by 
the government for the reason that unless 
undertaken by the government the wrong 
will live and thrive uncorrected. 

Upon the whole, as the proposal to have 
an administrative body with power to sub- 
stitute a rate is both unconstitutional and 
seeks only a correction of a portion of the 
causes of complaint; as the inadequacy of 
the plan to require an individual shipper to 
prosecute his case first in court, and then 
before a quasi-legislative body is manifest; 
and as it is constitutional for a court to 
prevent by injunction or other process the 
charging of excessive or unreasonable rates 
and to correct unjust practices or enforce 
just ones, the duty of the Congress in this 
behalf is clear. 

Wasuincton, D.C., February, 1906. 
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THE WORLD’S MOST 
By ELMER 


HE martyrs of former time sought to 

have monuments erected by civiliza- 
tion to their memory. Without education, 
except that begun and finished in rural life, 
and without books, the noted criminals of 
the world, indeed, deserve consideration. 
The arch criminal of the age at his trial saw 
testimony admitted, and that without objec- 
tion, which now is incompetent, immaterial, 
irrelevant and irreverent, though a part of 
the res geste. Such conduct is calculated to 
give heart disease to the present day prac- 
titioner — or to his defendant client. Inthe 
phraseology of the lawyer the situation was 
phenomenal and without precedent; but it 
is the true version. On convening of court 
by the self-constituted bailiff, considerable 
confusion seemed to be in the court room, 
and the judge grew much perplexed to dis- 
tinguish between defendant and principal 
witness, and accessory; then it looked as 
though the crime had been committed before 
defendants had an understanding of the law, 
or at least before the law was codified or the 
first book on criminal law had been printed 
and published. And in one case the law 
may have been ex post facto. But ignorance 
of what the law ought to be is no defense. 

The defendant and his accessory before 
the act were caught redhanded, and by 
enforced agreement tried at an early date, 
convicted, and sentenced —railroaded to the 
penitentiary. The court appointed no law- 
yer to represent the interests of the defen- 
dants because then there were no law offices 
and so no attorneys. No chance was given 
defendants to prove an alibi, for a new trial, 
arrest of judgment, appeal to courts of last 
resort, sue out writ of error, habeas corpus 
and so on. 

Besides, little was done afterwards to 
guard against the commission of similar 
crimes by others. The reform organizations 
seem not to have gotten into working order. 


CELEBRATED TRIALS 
E. Rocers 


Degeneracy ran in the family of these 
criminals, for subsequently the eldest son 
slew his brother with malice aforethought 
and moreover with no provocation what- 
soever, excepting chagrin and envy because 
the brother had been more successful in 
business than himself, so the rumor goes. 

The murderer was arrested. Then came 
on the first remarkable homicide trial of the 
kind. The verdict of the jury in my belief 
was fair and the sentence just, just such as 
the criminologists ought to study. The 
condemned was not put to death on the 
gallows nor by electrocution. A peculiar 
feature of the sentence was the ostracizing 
of the murderer; and lest relatives or friends 
of the victim take vengeance in their own 
hands to murder the murderer, the court 
enjoined any such precipitate action by pro- 
mulgating that any such assassin should be 
put to death in the most barbarous manner. 

Here was a case of a black sheep in a 
blacker family—a_ veritable bottomless 
pit of depravity and corruption — politi- 
cally, industrially, and socially outrivaling 
that of New York, Chicago, London, Paris, 
Berlin, and Pekin combined, relatively to 
population. 

The parent regretted that his son was the 
very image of himself. I presume he wished 
he had patterned after some one else. Prob- 
ably there is a little devil in us all, and with 
bad blood, it very likely will cut a bad figure 
in our genealogy. 

At the time of these memorable trials the 
railroad, telegraph, telephone, newspaper, 
lawyer, gossiper were unknown. Nothing 
existed to point the finger of scorn, create 
sympathy, or get anything wrongly reported. 
The court was, in itself, exercising the func- 
tions of judge, state’s, or prosecuting 
attorney, witness, sheriff, and clerk; and no 
grand jury to complain. Truly the scene is 
without precedent. 
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The accessory before the fact received the | 
sentence to keep out of flying-machines, to | 
lie low, and without use of either his hands or 


legs to diet on mud. 


People have no license to commit even the | 


crime of trespass by vaulting a partition 
picket fence to steal fruit ; that was infraction 
of criminal laws. Here came the man’s 
eternal doom, but not for murder. The 
arch convict remained in prison during his 
natural life, 930 years, only 39 years less 
than the lifetime of the oldest man that ever 


lived, Methuselah, thus shattering all our | 


theories of longevity that it proceeds from a 
pure and blameless life. Imprisonment 


seems to have lengthened the individual’s 
life in this case instead of abridging it; most 
of us out of the penitentiary meet perplexing 
situations in attempting to keep life within 
our bodies for the 70 years. 

But the condemned prisoners never mur- 
mured at their forlorn state; didn’t rail at 
the court nor the proceedings (writing was 
an undiscovered art); nor that the jury were 
prejudiced against them, or returned an 
unfair verdict, but cheerfully did they accept 
their outcast state. The greatest punish- 
ment is imprisonment with one’s own 
conscience. 


Cuicaco, ILv., February, 1906. 
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EXEMPTION OF PRIVATE PROPERTY AT SEA 
FROM CAPTURE 


By Epwin Maxey 


HE United States has for nearly a 

century contended for the principle of 
the exemption from capture of ail private 
property at sea, contraband excepted. The 
acceptance of this principle by the powers 
of Europe was urged by Secretary Marcy 
when the United States was invited to adhere 
to the declaration of Paris. Yet for some 
reason his counter-proposition was rejected. 
In 1870 Mr. Fish urged the acceptance of 
this ‘‘as another restraining and humanizing 
influence imposed by modern civilization 
on the art of war.’’ The following year a 
treaty was concluded between the United 
States and Italy embodying this principle. 
It has also been applied by Prussia and 
Austria, and accepted in principle by Russia, 
provided it was accepted by the other states 
of Europe. But it cannot as yet be said to 
be a part of international law.- The reason- 
ableness of the rule, together with the fact 
that it has been successfully applied to war- 
fare on land among all civilized nations, will 
undoubtedly secure its extension to warfare 
on sea. It is true that certain very able 
writers, particularly Hall, argue for a con- 
tinuance of the present rule; but their argu- 
ments are by no means conclusive. The 
gist of the arguments of this school is that 
the present rule is the established law, that 
it is not as bad as confiscations of private 
property on land, and no worse than some 
other things now practiced in war. This, 
however, does not touch the real question, 
which is, Would the exemption contended 
for be a substantial improvement over the 
present rule? That it accords with the 
theory that war isa conflict between states — 
a theory that has contributed much toward 
ameliorating the harsh conditions of war — 
does not admit of doubt. The’nation which 
stands the most in the way of’a change is 





the English, which, because of the strength 
of its navy, feels that it would be poor policy 
to give up the means of crippling an enemy 
which the present rule affords. Yet England 
may come to see that the present rule cuts 
both ways, as it would tend materially to 
cut off her food supply during a war between 
her and a country possessing a reasonably 
strong fleet of commerce destroyers. The 
change would render the cutting off of her 
supply of food and raw materials for manu- 
facture impossible, except by a blockade of 
her coast. Therefore, selfishness, which, it 
is claimed by England, is the motive which 
has impelled the United States to champion 
the new rule, may yet impel England to 
abandon the old. 

That England is gradually coming to this 
opinion is shown by the conclusions of the 
Royal Commission appointed in 1893 for the 
purpose of investigating the question of the 
supplies of food and raw material during a 
naval war. These, they concluded, were 
endangered in the following ways: ‘‘(1) The 
seizure by the enemy of ships and cargo 
belonging to this country; (2) The possible 
establishment of a blockade of our coasts; 
and (3) The possibility that certain food- 
stuffs might be held by certain nations to 
come under their definition of contraband.” 

Of these, they considered the first to be 
by far the most important; and upon this 
basis a very respectable minority reached the 
logical conclusion that ‘‘if the proposed 
conference were to result in the abrogation 
of the existing rule, all the difficulties we 
have been instructed to consider would dis- 
appear, and all proposed remedies would 
disappear. In our opinion the evidence 
laid before us tended to show that the rule 
no longer does, if it ever did, subserve the 
real interests of this country. We desire 
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accordingly to qualify our acceptance of the 
report by the reservation that a full consider- 
ation of this most important question should 
precede the adoption of any suggested rem- 
edy. And we may add that the severity of 
the existing rule had much effect in inducing 
us to accept the conclusions of the report 
on the subject of indemnity.” 

That the present rule would not be of very 
great value to Great Britain was the general 
opinion of the Commissioners, who as a 
result of communications with the admiralty, 
expressed the conclusion that “even if an 
attack on commerce were attempted, it 
probably could not last long, since the vital 
importance of obtaining supremacy at sea 
is now so well understood by all maritime 
nations, that it seems unlikely any of them 
would deliberately spend their strength in 
attempting such an enterprise as a general 
attack on commerce until the main issue 
had been decided.” 

In contemplating the effect upon the Brit- 
ish carrying-trade of a maritime war to 
which Great Britain was a party, Englishmen 
are considering seriously the reasoning of 
John Stuart Mill, that “if our commerce 
would be safe in neutral bottoms, but unsafe 
in our own, then if the war were of any 
duration our whole export and import trade 
would pass to the neutral flags, and most 
of our merchant shipping would be thrown 
out of employment. A protracted war on 
such lines would end in national disaster. 
It will then become an actual necessity for 
us to take the second step and obtain the 
exemption of all private property at sea 
from the contingencies of war.” 

Even more direct and positive is the ex- 
pression of opinion made by the representa- 








tives of trade before the Royal Commission: 
“It is difficult to overrate the seriousness 
of the danger to our shipping. There is, so 
long as private property at sea remains 
liable to hostile capture, no single, complete 
way out of the difficulty.” « 

The result of the investigations by the 
Royal Commission on food supply is 
summed up by Mr. Robertson as follows: 
“This rule has been retained in International 
Law mainly by the refusal of Great Britain 
to consent to its abolition, at a time when 
her economical and even her naval position 
in relation to other nations was quite unlike 
what it is now; that the rule has been grad- 
ually falling into discredit — partially in 
this country, generally in others; that there 
is good ground for thinking that the right 
of capture is of no great value to us, and also 
that it will not in fact be exercised to any 
great extent until the closing stages of the 
war ; that there is also good ground for think- 
ing that, apart from the mere mention of 
supplies, the rule, taken in connection with 
the Declaration of Paris, must have the 
effect of transferring a large portion of our 
vast carrying trade to neutral flags.” 

That other nations would probably consent 
to the abolition of the old rule may fairly be 
inferred from the expression of their repre- 
sentatives at the close of the Peace Confer- 
ence of 1899. Before adjourning they ex- 
pressed their sentiments as follows: ‘‘The 
Conference expresses the wish that the pro- 
posal which contemplates the declaration of 
the inviolability of private property in naval 
warfare may be referred to a subsequent 
conference for consideration.” 


Morcantown, W. Va., February, 1906. 
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CURRENT LEGAL LITERATURE 


This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 


AGENCY (Ratification). In the February 
Michigan Law Review (V. iv, p. 269) Prof. 
Floyd R. Mechem publishes an adaptation 
from his forthcoming new edition of his treatise 
on agency under the title of ‘‘ The Effect of 
Ratification as Between the Principal and the 
Other Party.’’ It is impossible to adequately 
summarize the greater part of this closely 
reasoned article. The most important dis- 
cussion in it relates to the right of the principal 
to ratify a contract for the purpose of enforcing 
rights against the third party. It is contended 
that until such ratification there is no mutu- 
ality in the contract, and, therefore, no consid- 
eration to bind the third party, and that, 
therefore, the right to ratify for this purpose 
should be denied in the absence of something 
showing the other party’s present adherence to 
the contract. This is the Wisconsin rule. The 
English courts admit a ratification within a 
reasonable time even though the other party 
has previously attempted to withdraw. The 
other American courts allow ratification within 
a reasonable time unless the third party has 
previously signified his withdrawal. 

BANKRUPTCY. ‘‘ Interstate Chaos,” an 
address before the Commercial Law League of 
America by William H. Hotchkiss, is published 
in the January American Lawyer (V. xiv, 


of the times during the last half century 
towards collectivism and as the natural result 
of the local and national bar associations 
formed during that period. The first Congress 
at Brussels, in 1897, was a purely European 
one, and its chief work was to establish a per- 
manent committee on organization, and to 
provide for the calling of a second meeting. 
For various reasons the second meeting was 
delayed until last summer. It was partici- 
pated in chiefly by Europeans, though a repre- 
sentative of the American Bar Association, 
who was unable to be present, gave his adhesion 
in writing, and it is expected that in future 


_ Americans will be identified with the new 


association which the Congress of last summer 
decided to form. It was decided that the 
next meeting should be held in three years. 
CARRIERS (Passengers). The cases relat- 
ing to ‘‘ The Creation of the Relation of Carrier 
and Passenger’”’ are quoted and analyzed by 
Joseph H. Beale, Jr. in the February Harvard 
Law Review (V. xix, p. 250). After classifying 
and discussing the cases under the several 
heads of ‘“‘ Payment of Fare,’”’ ‘“‘ Waiting at 
Station for a Train,’’ ‘“‘ Boarding a Moving 
Train,” ‘‘ Boarding a Street Car or Omnibus,”’ 
‘* Riding in a Place Not Intended for Passen- 


| gers,” “‘ Stealing a Ride,’ and ‘“‘ Guest of a 


p. 7). It urges the maintenance of the national | 


bankruptcy act. 


BAR ASSOCIATIONS. The new “ Associa- 


tion Internationale des Advocats ”’ is described | 


by Professor Simeon E. Baldwin in the Feb- 


ruary Yale Law Journal (V. xv, p. 163). He | 


regards it as a result of the general tendency 


Servant of the Carrier,” he concludes that “‘ the 
cases follow closely the principle that to prove 
himself a passenger one must prove either 
actual acceptance as such by a servant having 
authority, or else, an exact compliance with 
the terms of an invitation extended by the 
carrier to the public.” 
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Under the head of ‘‘ Boarding a Street Car 
or Omnibus” he criticises a recent Massachu- 
setts decision that, though the car stops in 
response to a signal, the person for whom it 
stops does not become a passenger until lie 
reaches the vehicle. In this case an approach- 
ing passenger was hit by a falling sign. The 
author thinks there is really no proper dis- 
tinction between the person who has not yet 
put his foot on the step and the person who has 
just done so. The consensual relation dates 
from the moment of mutual consent, that is, 
from the moment of response to the signal. 

CONSTITUTIONAL LAW. “The Law of 
the Constitution in Relation to the Election of 
a President’ by J. Hampton Dougherty, an 
address before the New Jersey State Bar Asso- 
ciation, is begun in the January American 
Lawyer (V. xiv, p. 21). 

CONSTITUTIONAL LAW. ‘“ The Constitu- 
tionality of State License Laws for the Privi- 
lege of Doing Business, Involving Classifica- 
tion and Discrimination,” by Eugene McQuil- 
lin, Central Law Journal (V. 62, p. 124). 

CONSTITUTIONAL LAW (Liberty). ‘“Chris- 
tian Science and Religious Liberty ”’ is dis- 
cussed by Edward W. Dickey in the February 
Michigan Law Review (V. iv, p. 261). He 
insists that Christian Science healing is a 
religious belief and not a practice of medicine. 
That since freedom of religion is granted by 
nearly all of our constitutions, the various 
statutes which have been passed to restrict 
this practice under the guise of preventing 
spurious medical treatment, are unconstitu- 

.tional. He further says that the denial of 
the right to choose one’s own physician is an 
unconstitutional restriction of liberty. Of the 
more important subject of the treatment of 
children, he merely says that the parent is the 
best judge. 

CONSTITUTIONAL LAW (Police Power). The 
case of People v. Lochner is again discussed by 
S. Whitney Dunscomb, Jr.,in the February 
Columbia Law Review (V. vi, p. 93) under the 
title of ‘‘ Police Power and Civil Liberty.’”’ He 
classifies legislation of this sort as follows: 

“ Legislation in the several States of the 
Union attempting to regulate the hours of 
labor, may be grouped into four classes, as 
follows: 

** (1) Those which fix what shall be regarded 





as a full day’s labor in the absence of any 
contract between the parties. 

‘‘(2) Those which fix the hours of adult 
laborers and prohibit contracts for longer hours 
without special rates or pay for overtime. 

‘* (3) Those which fix the hours of labor of 
persons not fully sui juris, as minors, or in 
some states woman of all ages. 

‘“(4) Those which fix the hours of labor 
under the police power in occupations especially 
dangerous or unsanitary, or in which the safety 
of the public is especially concerned.”’ 

So far as the public is concerned, he finds 
that the makers of bread should be guarded 
no more than the maker of the ingredients that 
go into the bread, and he sees no greater danger 
to the baker than in many other trades, and 
praises the attitude of our Supreme Court in 
viewing ‘with disfavor the intrusion of 
governmental force and inquisitorial power 
into private life and business, except in cases 
where the public interest is plain and palpable.” 

CONSTITUTIONAL LAW (Unwritten Con- 
stitutions). A very suggestive article by 
Judge Emlin McClain entitled ‘‘ Written and 
Unwritten Constitutions in the United States,”’ 
appears in the February Columbia Law 
Review (V. vi, p. 69). The author first ex- 
plains the difference between the modern con- 
ception of unconstitutional statutes which the 
courts may declare void, and the old colonial 
and English conception of unconstitutionality, 
which, owing to the absence of a written 
constitution, the courts could not enforce. 
Under our recent decisions respecting the 
applicability to the Philippine Islands of the 
limitations of the amendments to the Federal 
Constitution, the author finds a necessity for 
reverting to this conception of constitutional 
law in our own jurisprudence. Though our 
courts have frequently been asked to go 
beyond the construction of the written instru- 
ments, and to declare the general purposes for 
which constitutional governments in the Amer- 
ican sense are created, and impose restrictions 
not warranted upon most liberal interpretation, 
they have always emphatically declined. The 
reasoning which has held that the fifth and 
sixth amendments do not apply to our terri- 
tories would logically include the other similar 
amendments. While there are dicta to the 
effect that the two amendments above speci- 
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fied are not fundamental, but relate to pro- 
cedure merely, yet, if the court may at its dis- 
cretion determine which of these amendments 
are not fundamental, it must be on some 
distinction not found in the written instru- 
ment, and we have heard the first suggestion 
that there is an unwritten constitution regu- 
lating exercise of power by Congress. 

‘** All will concede that even though the 
general constitutional guaranties for the pro- 
tection of life, liberty, and property found in 
the Federal Constitution are not applicable in 
terms, many of them are applicable in principle 
to the federal government in legislating for the 
subjects of the United States wherever they 
may be, and whatever may be their condition. 

‘‘ But the constitutional restrictions thus 
resting on the exercise of federal power with 
reference to the territories will be the restric- 
tions of an unwritten, not those of a written, 
constitution, and if we are not mistaken as to 
the foundation on which rests the power of the 
courts to declare acts of codrdinate branches 
of the government to be invalid because in 
violation of constitutional restrictions, it will 
necessarily follow that the limitations of this 
unwritten constitution cannot be enforced by 
judicial action, but must depend for their 
enforcement upon the same influences which 
have enforced the rules of the unwritten con- 
stitution of Great Britain. It will not be safe 
nor expedient to recognize the power of a court 
to determine what acts of the executive or 
legislative department are in contravention of 
these unwritten and necessarily somewhat 
indefinite restrictions.” 

CONSTITUTIONAL LAW (see History Juris- 
prudence). 

CONTRACTS. ‘‘ Acceptance of an offer by 
Post,” by Priya Nath Sen, Calcutta Law Jour- 
nal (V. iii, p. 1"). 

CONTRACTS. ‘Are a Knowledge of an 
Offer and Intent to Accept Essential to the 
Recovery of a Reward Offered?” by Hugh 
Evander Willis, Central Law Journal (V. 1xii, 
Pp. 105). 

CONTRACTS. ‘‘ Modus et Conventio Vin- 
cunt Legem,” by Charles Morse, Canada Law 
Journal (V. xiii, p. 49). 

CORPORATIONS (Exclusion from a State). 
In February Michigan Law Review (V. iv, 
Pp. 257) John G. Park writes of ‘‘ The Evasion 





of State Laws by Mail Order Insurance Com- 
panies.” In this he calls attention to the 
recent extension of the modern commercial 
phenomena of mail order business to insurance. 
Companies excluded from doing business in 
states resort to the mails for every conceivable 
purpose and avoid the expense of commissioned 
solicitors. Many of these schemes are fraudu- 
lent. 

‘“‘ A correction of these evils was sought in 
the last Congress in the offering of a measure 
to withhold the use of the mails from insurance 
companies not authorized to transact business 
at their respective home offices. But it is 
obvious that this remedy is inadequate. It 
merely provides for the supervision by the 
officers of one state of all companies domiciled 
therein, and transacting business by mail. 
It makes no provision against unfair compe- 
tition ; it provides no protection to non-resident 
policy holders; it makes no requirement of 
obedience to the statutes of the policy holders’ 
states; it permits a continued defiance of the 
laws of those states. 

‘“ The proposed legislation should go further; 
it should prohibit the sending by mail of an 
insurance policy into any state where the 
insurer has not complied with all the statutory 
regulations. Such an enactment would inflict 
no hardship; it would protect policy holders 
in the respective states; it would avoid unfair 
competition, and would prevent the mail being 
an instrument of fraud and a means of breaking 
the law. 

‘* A remedy lies also with the courts under 
the firmly established doctrines of general law. 
A company collecting premiums on out-stand- 
ing policies in Tennessee was held to be doing 
business in that state, although it had assumed 
to withdraw therefrom, and -had refused to 
write new policies. By issuing a policy on 
property located in Wisconsin, another com- 
pany was held to be transacting business in 
that state. The solicitation of applications 
and the collection of advance fees in Missouri 
was held a doing of business in that state. 

“‘TIt would, therefore, seem that companies 
adopting the scheme under consideration are 
doing business wherever they solicit insurance, 
collect premiums, or adjust losses. 

‘“‘ No proposition is better established than 
that the legislature of any state may prescribe 
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the terms upon which foreign insurance com- 
panies may do business there.” . 

The author contends that there is no sub- 
stantial difference between using the post- 
office agency and using a special insurance 
solicitor, and that such business should be 
declared fraudulent and prohibited from the 
mails-when the companies are not authorized 
to do business in a particular state. 

CRIMINAL LAW (Literature). ‘‘ Some Curi- 
ous Criminal Cases,’’ Anon., American Law- 
yer (V. xiv, p. 17). 

CRIMINAL LAW( Practice). An interesting 
criminal case of international significance is 
criticised by Herman Cohen in an article 
entitled ‘‘ The False Passports Case’’ in the 
January Law Quarterly Review (V. xxii, p. 
34). In this case Englishmen fraudulently 
took out a passport which was used by a 
different party. They were indicted under an 
ingenious indictment alleging that the fraud 
on the foreign office tended to the public mis- 
chief and the endangerment of peaceful rela- 
tions between England and Russia. While 
the author admits that their conviction was 
probably justified under the English law of 
conspiracy, he criticises the method adopted, 
calling especial attention to the doctrine laid 
down that it was a question for the court and 
not for the jury, whether such conduct did 
tend to the public mischief, and that it was 
not an issue of fact upon which evidence could 
be given. 

The author finds a clear analogy in the com- 
mon law relating to libel. Under the early 
common law there came to be a rule that the 
judges decided whether in a criminal case a 
publication was or was not a libel. This was 
finally overthrown by a statute which pur- 
ported to be declaratory of the common 
law. 

The author argues from this, that this must 
be regarded as a fundamental principle of 
criminal law, and that it is a serious public 
matter to allow a judge to withdraw such 
questions from the jury. 

‘The people of this country, as legislators, 
have always reserved to themselves, as juries, 
the right of impressing their view — the 
popular view — on their verdicts. The com- 
mon law of this country expresses the politics 
of the people as well as their morals. Indeed, 








morals include politics. In short, the jury is a 
political power. 

‘There are, perhaps, other objections to 
allowing the judge to withdraw from the jury 
the question whether given acts tend to public 
mischief or not. 

“Tt is obvious that if a judge may decide 
this question entirely ‘off his own bat’ there is 
no need at all for any positive criminal law. 
For crime is wrong-doing from the public 
point of view (as distinguished from the pri- 
vate). It is impossible to conceive any of the 
familiar offences in this country which an 
average respectable and educated man would 
not declare of evil example and a public mis- 
chief. The inquiry would then be purely 
moral—expressly and nominally so, instead 
of as now implicitly and only ultimately so. 
There may be something to be said for this 
system, but it is not our system. The com- 
mon law means the morals of the people at 
any given time; the judges interpret it, not 
because they are lawyers, but because they 
are members of the people, born and bred 
among them, and therefore sharing the 
mind of the people. Hence they are as well 
fitted as any one else to pronounce on new 
cases or new offences —i.e. not covered by pre- 
cedents— when they arise. But a difficulty 
has always been felt about new offences, as in 
the present case.” 

The author insists that the Court should 
limit itself to merely expressing his opinion 
to the jury of the tendency of the acts or pub- 
lications alleged. 

CRIMINAL LAW (Procedure). ‘‘ Commis- 
sions in Criminal Cases,”’ by K. S. Venketramier, 
Criminal Law Journal of India (V. ii, p. 216). 

CRIMINAL LAW (see Practice, Procedure). 


DIVORCE. A paper read before the 
Nebraska State Bar Association by George 
Elliott Howard on ‘‘ The Problem of Uniform 
Divorce Law in the United States ”’ is printed 
in the January American Lawyer (V. xiv, 
p. 15). He submits that the theory that the 
increase in divorce in this country is due to 
lack of uniformity of legislation is greatly ex- 
aggerated by popular opinion. In Europe the 
divorce rate is rising while the marriage rate is 
falling. The same is doubtless true in the 
United States, though there are few statistics 
available. The author believes that ‘‘a de- 
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tailed study of American legislation would pro- 
duce the conviction that, faulty as are our 
divorce laws, our marriage laws are far worse; 
while our apathy, our carelessness, and levity 
touching the safe-guards of the matrimonial 
institution are well nigh incredible.”” He con- 
cedes that ‘‘ the influence of legislation in 
curing social disease is very restricted. Appar- 
ently if there is to be salvation it must come 
through the vitalizing regenerative power of a 
more efficient moral, physical, and social 
training of the young. The fundamental 
causes of divorce lie far beyond the reach of 
the statute maker.” ‘‘ Still the legislator has 
an important, though relatively narrow func- 
tion to perform. Hecan create a legal environ- 
ment favorable to reform. Clear, certain, and 
simple laws which cannot be evaded, constitute 
such an environment.” He finds no public 
sentiment favoring a uniform code for the entire 
matrimonial and divorce law, and thinks it 
inexpedient to strive for a uniform list of 
statutory causes of divorce. He thinks it 
best to confine the movement to an effort to 
procure the adoption of a model statute 
designed to prevent clandestine, collusive, or 
hasty divorce. He favors uniform state 
legislation rather than an attempt by consti- 
tutional amendment to enact a federal law. 


DOMESTIC RELATIONS. In the January 
Law Quarterly Review (V. xxii, p. 64) Alfred 
Fellows urges the necessity of ‘‘ Changes in the 
Law of Husband and Wife’ — He treats of a 
number of anomalies resulting from the statutes 
changing common law, which put the wife and 
her property wholly in the power of the 
husband. He says that the pendulum has 
swung too far the other way in England, and 
that the whole subject wants revising to be 
put on a basis consistent with common law 
principles. 

EQUITY (Injunctions). James Wallace Bry- 
an discusses in the January American Law 
Review (V. xl, p. 42) “ Injunctions Against 
Strikes.”” He points out that though a strike 
may be illegal or criminal, still from its nature 
it cannot be enjoined. In general, so long as 
the combination pursues legitimate objects 
with lawful means, it is subject to no interfer- 
ence by any court of law or equity. A com- 
bination, however, becomes unlawful when it 
adopts a wrongful purpose, or when it seeks 





a lawful end by illegal means. In either con- 
tingency its acts in furtherance of that purpose 
may be enjoined when a proper case arises, and 
this applies to labor unions as well as to other 
combinations. 

EQUITY. (Specific Performance) ‘‘ Specific 
Performance by Injunction’ by Clarence D. 
Ashley in the February Columbia Law Review 
(V. vi, p. 82) is summarized by the author as 
follows: 

‘“A court of equity in exercising its juris- 
diction over contracts, does so because a court 
of law can give only money damages for a 
breach, which, in many instances would be 
inadequate. In such cases, the promisee 
desires the specific thing which is promised to 
him, and unless he receives that, he does not 
derive the benefit he was entitled to expect. 
When money damages will not be adequate, 
equity ought to grant its relief if the circum- 
stances are such that it can effectively act. 
Equity gives its relief then, when justice re- 
quires that the promisee should receive per- 
formance, and the contract is of such a charac- 
ter that this can be reasonably brought about 
by the court. If, however, equity cannot 
bring about a full performance of the contract, 
it cannot satisfactorily or justly intervene by 
compelling a part performance only. Unless 
the intervention brings about directly a com- 
plete performance, great injustice is likely to 
result. Equity should not interfere at all, 
unless it can by a proper method bring about 
the performance that is sought. If it cannot 
do that, it should refrain, from intervening, 
and leave the parties to the common law.” 

He finds that the principles he states have 
become confused through the surprising deci- 
sion of Lumley v. Wagner, in which the court 
enjoined an actor from performing for others 
in breach of his contract with the plaintiff, 
though it did not appear that the plaintiff was 
prepared to perform on his part. In spite of 
the court’s disclaimers, it was attempted to do 
indirectly what it admitted it could not do 
directly. The author suggests that in these 
cases the injunction might be made conditional 
upon performance by the plaintiff. He also 
criticises some decisions which refused the 
injunction in cases where the actor is of an 
inferior grade. Since no distinction founded 
on value is made in bills for specific perform- 
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ance of contracts relating to land, none should 
be made in this instance. 

EQUITY (see Wills). 

HISTORY. An address before the Indiana 
State Bar Association by Arthur W. Brady 
entitled ‘‘Some Phases of Historical Juris- 
prudence ”’ is published in the January Amer- 
acan Lawyer (V. xiv, p. 3). 

‘The history of the law is so closely inter- 
woven with the law in its actually existing 
state that no lawyer who has mastered the 
elements of his profession could be entirely 
ignorant of that history, even if he would. 

‘Its great value in such training is due to 
two chief considerations. One is that no doc- 
trine or principle of the common law and no 
statutory enactment can be said to be mastered 
unless traced, as near as may be, to its origin, 
the needs of society which led to its creation 
examined, the characteristics of the people to 
which it was adapted considered, and its 
growth and development scrutinized. Unless 
this be done, a rule of law is learned, not 
understood, and, if any unusual combination 
of circumstances be presented, is as likely to 
be misapplied as to be applied correctly. An 
instance in point is instructive: 

‘* Another consideration, demonstrating the 
importance of the study of historical juris- 
prudence, is found in the force with which that 
study impresses on our minds the truth of 
what may be termed the law of the uniformity 
of human action. This law is as distinct and 
immutable as any other of the laws of nature, 
but its existence is often overlooked, or at 
least disregarded. It declares human char- 
acteristics to be such that, under like circum- 
stances and conditions, the tendency of human 
action is the same. A proper conception of 
this principle is essential to a broad and thor- 
ough knowledge and understanding of the law. 
It helps to lighten dark places and make rough 
paths smgoth. It aids the development of 
that faculty most valuable — nay, absolutely 
essential —to a lawyer of appraising pre- 
cedents at their true value without disregarding 
their almost unconscious modification by the 
ever-changing current of human affairs, and 
thus of determining correctly from the decisions 
of yesterday what the decisions of to-morrow 
will be. This principle demonstrates, also, that 
no living system of law is changeless, but, on 





the contrary, that even without statutory 
enactment it is modified from generation to 
generation, so as to conform more nearly to the 
ideals of advancing civilization.” 

The author gives interesting illustrations 
of his thesis. 

HISTORY. In the January Law Quarterly 
Review (V. xxii, p. 73) Sir Frederick Pol- 
lock concludes his valuable ‘‘ Notes on Maine’s 
Ancient Law.’”’ These are to be part of a new 
edition of this famous work, soon to be pub- 
lished. 

HISTORY (Constitutional Law). Gordon 
E. Sherman writes in the February Yale Law 
Journal (V. xv, p. 172) about ‘‘ Early Sugges- 
tions of the Modern Written Constitution.” 
The earliest analogy which he describes is the 
scheme of government by which the revolu- 
tionists of Athens in the spring of B. c. 411 
sought to place the government under the limi- 
tations of a written plan, whose purposes, from 
a constitutional standpoint, are those of the 
limited constitution of to-day. 

The entire incident, including the subsequent 
return to democracy, the constitution of the 
fathers, illustrates with the utmost clearness 
the distinction at which Greek public thought 
had manifestly arrived in the employment of 
the term “ constitution ’’ in the abstract and 
in the concrete; this is, in fact, the same dis- 
tinction with which we are so familiar to-day 
when we apply the term ‘“ constitution ”’ to 
such a form of government as that of Great 
Britain on the one hand, and our own upon the 
other. It is nothing less than the distinction 
between the immediate presence, as in England, 
of sovereignty in legislation and administration, 
and government through a representation, in 
the United States, acting under written limita- 
tions —-in other words the modern written 
constitution. 

He finds two similar analogies in English 
history, first, in the provisions of Oxford, 
which sought to limit the power of the crown. 
Four centuries later he finds similar suggestions 
in the days of the English commonwealth. 

HISTORY (Property). In the January Amer- 
tcan Law Review (V. xl, p. 9) Frederick C. 
Bryan writes of the “ Origin of English Land 
Tenures.”’ He discusses the history of the 
influence which led to the establishment of the 
feudal system of land-holding in England, and 
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concludes that the Roman influence coming 
chiefly through the Church was responsible 
for much more of this system than the earlier 
Germanic influence. ‘‘ Feudalism,’”’ he says, 
‘“‘was a necessary and intermediate stage 
between Germanic independence and Roman 
absolutism.” 

INTERNATIONAL LAW (Arbitration). In 
the January American Law Review (V. xl, p.1) 
Dr. Hannis Taylor writes interestingly of ‘‘ The 
Growth of Hague Ideals.’’ He recalls the 
growth of sentiment toward international 
arbitration which resulted in, the Hague con- 
vention, and regrets that the United States 
alone of all the powers has in its subsequent 
conduct been hostile to carrying out the 
policies there recommended. 

He quotes largely from the report of the 
Committee of the American Bar Association 
on this subject, which we printed in our Sep- 
tember number. 

In conclusion he says: 

“If experience should prove that such a 
delegation of power to the president is danger- 
ous, it could be easily revoked, while no great 
harm would be likely to arise from submissions 
to arbitration made by the president in the 
meantime in the light of day, after full deliber- 
ation upon the part of his constitutional 
advisers. Far greater harm is likely to result 
from a narrow and technical construction of 
the treaty-making power which will place it in 
an exceptional position in conflict with that 
occupied by the other great states of the world. 
The civilized nations are, by a common and 
almost involuntary impulse, now moving with 
a firm and steady tread towards the attain- 
ment of certain ideals to which the Permanent 
Court of the Hague is as a nucleus of light. 
So far from obstructing the march, this re- 
public should place itself in the lead. It can 
afford to do no less.” 

INTERNATIONAL LAW (Enforcement). ‘‘Is 
International Law a Part of the Law of Eng- 
land”’ is the title of an interesting article by 
J. Westlake, K. C., in the January Law Quar- 
terly Review (V. xxii, p. 4). The discussion is 
suggested by a recent case in which a petition 
of right was filed seeking the performance by 
the Crown as successor to the South African 
Republic, of an obligation alleged to have 
rested on that republic for the repayment of 





the value of gold commandeered by it shortly 
before the commencement of the late war. 
The court said of the proposition, which is the 
title of the article, that ‘“‘ any doctrine so in- 
voked must be one really accepted as binding 
between nations, and the international law 
sought to be applied must, like anything else, 
be proved by satisfactory evidence, which 
must show either that the particular proposi- 
tion put forward has been recognized and acted 
upon by our own country, so that it is of such 
a nature and has been so widely and generally 
accepted that it can hardly be supposed that 
any civilized state would repudiate it.” 


In the United Kingdom as a rule a treaty has 
no effect on private rights. It must be fol- 
lowed by an act of parliament, but in the 
United States a treaty is itself a part of the 
law of the land. But it has been held that a 
subsequent act of Congressrepealssuch a treaty, 
so that in fact the faith of treaties is treated in 
the same way in the twocountries. But apart 
from treaties, there are cases of private rights in- 
volving international law,as well as rights which 
the state itself can sue for. Such are diplo- 
matic immunities, and rights held by the states 
for the benefit of its subjects. Assuming that 
the national obligation exists in the case in 
question, it seems reasonable that British 
subjects seeking the fulfilment of that obliga- 
tion by petition of right, should not be worse 
off than aliens having a state to undertake their 
case. But the answer in the principal case 
was that the annexation, which was alleged as 
the foundation of the right, was an act of state, 
and acts of state cannot be inquired into either 
by judicial or quasi judicial proceedings. This 
does not decide whether international law is a 
part of the law of England, but merely sets up 
arule by which the law of the land is excluded 
from having a voice with regard to certain 
matters described as acts of state. Inter 
national law may also be brought before the 
courts by private persons in questions of prize. 
The author summarizes his conclusions as 
follows: 


‘““The English courts must enforce rights 
given by international law as well as those 
given by the law of the land in its narrower 
sense, so far as they fall within their jurisdiction 
in respect of parties or places, subject to the 
rules that the king cannot divest or modify 
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private rights by treaty (with the possible 
exception of treaties of peace or treaties 
equivalent to those of peace), and that the 
courts cannot question acts of state (or, in the 
present state of the authorities, draw conse- 
quences from them against the Crown). 

‘“‘ The international law meant is that which 
at the time exists between states, without 
prejudice to the right and duty of the courts to 
assist in developing its acknowledged principles 
in the same manner in which they assist in 
developing the principles of the common law.”’ 

JURISPRUDENCE. George H. Smith con- 
tributes to the January American Law Review 
(V. xl, p. 58) an analysis ‘‘ Of the Nature of 
Rights and of the Principles of Right or Juris- 
prudence.”’ He concludes his article as fol- 
lows: 

‘“ For the law — whether regarded as the 
Doctrine of Rights or of Actions — is in its 
essential nature a theory, and truly defined, a 
theory of right or justice. Nor if it be regarded 
as a science, can it be otherwise conceived; 
for there can be no science of accidental and 
heterogeneous things. Hence, reverting to our 
original definition, the necessity of the dis- 
tinction between positive and instituted law, 
and the corresponding distinctions between 
law and quasi law, between actions and 
rights, between just and unjust actions, and 
between actionable and non-actionable, and 
real and quasi rights. Without this method, 
in the present condition of the law, even a 
tolerable mastery of it is impracticable; nor is 
it possible otherwise to reconcile the apparently 
hopeless antinomy presented by the co-exist- 
ence in the law of its rational, with its acci- 
dental and arbitrary elements. But with it, 
this antinomy — with the solution of which 
jurists and philosophers have been struggling 
from the beginning of history — disappears; 
and thus the law may be treated as a science, 
and its principles, and their general applica- 
tions, expounded in the scientific form, and 
made cognoscible to the student; and thus the 
otherwise insurmountable obstacles now exist- 
ing to an intelligent study of the law may be re- 
moved. For under the view now so generally 
prevailing, that the law consists only of judicial 
precedents and statutes, it is demonstrable, 
not only that the very entrance to the law is 
barred to the student, but that the knowl- 








edge of the most learned lawyer, will, when 
compared with the ever growing mass, be 
found, at the end of each year, to be propor- 
tionately less. Let us then, as students, rec- 
ognize the great truth, received by tradition 
from the elders, that the law, or at least the 
substantive law, ‘‘is nothing else but reason,” 
and as practitioners, let us (with Ashurst, J., in 
Pasley v. Freeman, 3 T. R. 62), “* have so great 
a veneration for the law as to suppose that 
nothing can be law which is not founded in 
common sense or common honesty.” Or if, 
with reluctance, we sometimes find something 
called law so established for the time being 
that we cannot disregard it, let us, emulating 
Galileo, still (at least to ourselves) assert the 
right, and regard the false principle only as 
quast law; to which preforce we may be com- 
pelled, for the time being, to give in our 
adhesion, but which, we may confidently hope, 
time will, sooner or later, rectify. Thus, and in 
no other way, may we remove the reproach to 
thefprofession, with which the judicious Burke— 
in one of the passages cited in the title to this 
essay — felt himself constrained to qualify his 
magnificent but just eulogium on our art.” 

JURISPRUDENCE (Constitutional Law). 
Hon. Hannis Taylor, in the February North 
American Review (V. 182, p. 204) writes of the 
‘‘ Elasticity of Written Constitutions.’”’ The 
views he expresses are in accord with those in 
his article on ‘‘ Legitimate Functions of Judge- 
made Law ”’ in our October number. 

LANDLORD AND TENANT. ‘“ Bengal Ten- 
ancy Act’”’ by Sarat Chandra Banerjie, Cal- 
cutta Law Journal, (V. i, pp. 79 n, 91 n, and 
V. 4, pp. FN, zz 1). 

LEGISLATION. “Digests of Governors’ 
Messages, 1905, being Bulletin ror of the New 
York State Library,” edited by Robert H. 
Whitten, New York State Education Depart- 
ment, Albany, 1906. 

LEGISLATION. In the February Columbia 
Law Review (V. vi, p. 102), Alfred C. Cox 
criticises our ‘‘ Over-production of Law.”’ He 
collects startling statistics as to the annual 
volume of statutes and reports and makes 
unfavorable comparison with that of the 
United Kingdom. He finds no excuse for our 
much larger proportional volume of new law. 

‘‘ Our complex system of government may, 
of course, account for a part of our amazing 
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fecundity in law making, as compared with 
every other civilized country on the globe, but 
not forall. Candor must compel the admission 
that there is something radically wrong with a 
system which produces such lamentable re- 
sults. It has gone on without a protest 
because public opinion has not been sufficiently 
directed to the subject. A spirit of paternal- 
ism has been encouraged which looks to the 
legislature as the panacea for all our ills. We 
have yet to learn that there are some incon- 
veniences, annoyances, and eyen faults which 
cannot be remedied by law.” 

For remedy, he urges some care in the selec- 
tion of legislators, less frequent sessions, and 
longer term for executive officers, who would 
thereby become more familiar with effects of 
over-legislation and would more freely veto 
the excess. 

‘“* The remedies thus far suggested, even if all 
were in operation, would be but tentative and 
temporary. The real remedy lies much deeper 
and can only be found in an aroused and 
enlightened public opinion. When once the 
people begin to think on this subject, when 
they appreciate how intolerable the present 
system is becoming, they will find the remedy 
and insist upon its being enforced. They will 
elect only men of high character and education 
to represent them, and will keep them in office 
so long as they represent them honestly and 
faithfully. They will insist that the laws be 
drafted, not by mere tyros, but by skilled 
experts; that no special legislation be tolerated ; 
that few acts shall be passed making radical 
changes in the municipal law, and that no 
measure which has worked well in the past 
shall be amended unless the amendment be 
demanded by clearly expressed public opinion. 
The people must insist that the watchwords 
for every legislative session be honesty, 
frugality, simplicity. We can, if we will, 
demand and secure a government, economical 
without being penurious, progressive without 
being empirical, and enlightened without being 
visionary.”’ 

LEGISLATION (Practice). ‘‘ The Law An- 
nual, 1906,” edited by R. Geoffrey Ellis and 
Max A. Robertson, William Green and Sons, 
London, 1906. Aconvenient reference manual 
of English practice and of statutes frequently 
referred to. 





LITERATURE. From an entertaining and 
instructive essay by Ex-President Grover 
Cleveland in the Youth’s Companion (V. 1xxx, 
Pp. 63), entitled “‘The Country Lawyer in 
National Affairs,’ we quote the following: 

“The struggle for a livelihood from the 
practice of law in the country, and the almost 
endless number of practical things which the 
country lawyer must learn in contests involv- 
ing every social and business question, prepare 
him, as not other conditions can, to deal 
intelligently and usefully with the various and 
widely separated questions met with in the 
public service. . . I believe that, in the 
absence of too many labor-saving devices, in 
his profession, and with more dependence upon 
hard work, the country practitioner, as dis- 
tinguished from his city brother, develops 
greater self-reliance and homespun industry, 
and greater tenacity of wholesome, clearly 
wrought out convictions — all of which are 
exceedingly important traits when carried 
into public life. 

“TI am also of the opinion that the study of 
individual ways and means, which the mod- 
erate income of the country lawyer makes 
necessary, and a familiarity with the simple, 
inexpensive manner of living prevalent in 
rural communities, tend to foster ideas of 
frugality and economy which, although too 
frequently left at home when public instead 
of private expenditures are under considera- 
tion, ought to be inexorably insisted upon as 
indispensable to a satisfactory discharge of 
official duty. 

“‘ It may not be amiss to intimate also in this 
connection that the close personal intimacy 
and neighborliness of rural life and a conse- 
quent sensitiveness to the interests of those 
with whom they dwell, more easily persuade 
lawyers in the country that they should be 
willing on patriotic grounds to devote time 
and effort to official work.” 

LITERATURE. “ Bits of Quaintness from 
the ‘ Doctrine of Libels,’’’ by L. C. Howard, 
Law Notes (V. ix, p. 212). 

LITERATURE (see Criminal Law). 

MUNICIPAL CORPORATIONS. “ Munici- 
pal Benefit and Pension Funds,” by Glenda 
Burke Slaymaker, Central Law Journal (V. 
62, p. 85). 
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MUNICIPAL CORPORATIONS. ‘ Munici- 
pal Ordinances and Contracts for the Removal 
and Disposition of Garbage,” by Eugene 
McQuillin, Central Law Journal (V. 62, p. 64). 

PERSONS. ‘Some Topics on the Law of 
Adoption,”’ by P. R. Ganapathi Tyer, Madras 
Law Journal (V. xv, p. 307). 

PRACTICE. ‘‘ Examinations before Trial 
to Frame Pleadings,’’ by Raymond D. Thurber, 
Bench and Bar (V. iv, p. 11). 

PRACTICE (England). The recent criti- 
cism of the expense of bankruptcy and winding 
up proceedings in England, which has often 
led to abandonment of the courts for private 
assignments, in such cases, is discussed by 
Howard W. Elphinstone under the title of 
“The Law Society on Officialism’’ in the 
January Law Quarterly Review (V. xxii, p. 27). 

PRACTICE (Grand Jury). In the February 
Yale Law Journal (V. xv, p. 178), George 
Lawyer endeavors to answer in the affirmative 
the question ‘“‘ Should the Grand Jury System 
be Abolished?’’ This was a paper delivered in 
January before the New York State Bar Asso- 
ciation. The author first traces the origin of 
the grand jury and shows that it ‘‘ emanated 
from fear of royal influence and was designed 
to stand as a barrier protecting the accused 
from the baseless and malicious charges of the 
accuser.” 

“Criminal proceedings were then merely 
private affairs.”” He then contends that since 
the reason for this has passed the system 
should be done away with. He further calls 
attention to positive objections to the system, 
first, the fact that it is secret and ex parte is 
inconsistent with the spirit of our English 
system. Then at the trial before the petit 
jury, the fact that a man has been held by 
another jury as a matter of practice always 
has a greater influence than a mere decision 
by an examining magistrate, and often prac- 
tically destroys the presumption of innocence. 
Another objection to the grand jury is the fact 
that the threat of presenting a case to it is 
often used as an instrument of extortion. The 
author also objects to the grand jury even 
when an indictment is refused because it is 
not as good as an acquittal and often leaves a 
suspicion of guilt on a man which he would 
prefer to have had removed. The large 
expense of the system is therefore unnecessary. 








He can see no objection to a system of prosecu- 
tion by information, permitting the court at 
its discretion, when needed, to summon a 
grand jury in cases where it might seem neces- 
sary, such as matters of great public concern. 
The care of the committing magistrate will be 
increased by his greater responsibility. Ex- 
perience of several of the States has shown 
that the abolition of the grand jury is entirely 
practical. 

PRACTICE (India). ‘‘ Specific Relief,” by 
Satish Chandra Banerjee, Calcutta Law Jour- 
nal, (V. ii, pp. 23 n, 39 n, 53 nN, 71 nN, 80n, 95 Nn, 
103 Nn.) 

PRACTICE (see Legislation). 

PROCEDURE. ‘Legal Procedure in Lu- 
nacy,” by W. McCallin, Medico-Legal Journal 
(V. xxiii, p. 407). 

PROCEDURE. “The Law of Bail,” by 
Herman Cohen, Bombay Law Reporter (V. 
Viii, p. 9). 

PROCEDURE (Criminal Law, Torts). N.G. 
Pilcher, in the December Commonwealth Law 
Review (V. iii, 64), urges legislation to ‘‘ Ex- 
tend the Remedies for Personal Insult in 
English Law.’’ He shows that in foreign codes, 
in the Indian penal code, which, although 
constructed purely by English lawyers, shows 
distinct foreign traces due to the influence of 
native susceptibilities, there are much broader 
and more effective remedies. 

PROCEDURE (see Criminal Law). 

PROPERTY. ‘‘ The Torrens System,” by 
William H. Worth, Virginia Law Register 
(V. =, Pp. Foz). 

PROPERTY (Adverse Possession). In the 
February Harvard Law Review (V. xix, p. 
267), George P. Costigan, Jr., traces the history 
of ‘‘ The Law Relating to the Conveyance of 
Lands by One Whose Lands are in the Adverse 
Possession of Another.”’ 

“Prior to the Pretended Title Act, there 
could be no conveyance at common law of 
lands in the adverse possession of another, 
except where the true owner either (1) entered 
and made a feoffment on the land with livery 
in fact, or (2) in the case of abatement, intru- 
sion, and disseisin, made a feoffment with 
livery in law before the death of the abator, 
intruder, or disseisor, or, before the expiration 
of a year and a day after feoffment by such’a 
one, and thereafter during his life his feoffee 
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either actually, or by making continual claim, 
entered; and no conveyance operating under 
the Statute of Uses could be effective unless 
the covenanter or bargainor had possession, or 
the foeffee to uses got seisin. 

“This statute ended all question as to the 
right of a disseisee to convey. Whatever may 
have been true before the statute, no one after 
it could convey during another’s adverse 
possession so as to affect that other. The 
Pretended Title Act is often spoken of as an 
affirmance of the common Iaw, but it certainly 
went farther than the earlier law. By the 
earlier law, a disseisor did not have to be in 
possession a year before making a conveyance, 
but after this statute, he had todo so. By the 
earlier law, a disseisee did not have to wait a 
year after he re-entered before conveying, 
yet by a literal construction of this statute he 
was required to do just that, though a more 
liberal construction was advocated. 

‘‘ Under the Pretended Title Act, therefore, 
a conveyance was void if either the grantor 
was out of possession at the time, or the grantor, 
though in possession at the time, had not been 
in possession himself or by his ancestor, 
grantor, etc., for one year prior to the con- 
veyance, 

“The Pretended Title Act, if not wholly 
repealed, has been robbed in England of most 
of its efficacy. In 1845, the Statute 8 and 9 
Vict., c. 106, sec. 6, made rights of entry other 
than those for condition broken alienable by 
deed; and while the Statute 32 Hen. VIII may 
still forbid the sale of wholly fictitious titles, 
and render void the deed of one knowingly 
taking a wholly fictitious title, the Statute 8 
and 9 Vict. makes valid every conveyance by 
a rightful owner who still has a right of entry, 
even if his lands are at the time of the convey- 
ance in the adverse possession of another. In 
the United States, the distinction between 
disseisin and the other forms of adverse posses- 
sion, known to the old law, has become obso- 
lete. 

““On the question of the right of the real 
owner of land to convey it while another is in 
its adverse possession, the states are divided. 

“In closing, some explanation should be 
offered of the fact that in a number of our 
states the old doctrine in some form still 
survives. Indeed, it receives vigorous support 





in one of our newest states. Perhaps the best 
explanation is that given for the Tennessee 
statutes. Of them it has been said: ‘ It was 
no fear of nobles or great men or their influence 
with courts and juries that produced these 
Tennessee statutes . . but it was the hos- 
tility of public sentiment to the ‘‘ land sharks” 
who were speculating in litigation over defec- 
tive titles, and particularly to lawyers lending 
themselves to this speculation for profit, which 
provoked statutes seeking to enlarge the 
English acts just because they did not reach 
the evil sought to be suppressed.” Whatever 
the reason, the old doctrine retains, and for 
some time will retain in several states, consid- 
erable vitality.” 

PROPERTY (see History). 

PUBLIC POLICY. ‘“ The Reign of Law,” 
by Joseph W. Folk, an address before the 
Kentucky State Bar Association, published in 
our July number is printed in the January 
American Lawyer (V. xiv, p. 12). 

TORTS. ‘ How Far Insanity Avails as an 
Answer in Actions of Tort,” by Silas Alward, 
Canadian Law Times (V. xxvi, p. 1). 

TORTS (Combinations). In the December 
Commonwealth Law Review (V. iii, p. 59), an 
article entitled ‘‘ A Defect in our Commercial 
Law and Federal Responsibilities,” by J. H. 
Ferguson, urges legislation to restrict trade 
combinations. 

TRADEMARKS. “The Union Label,” by 
G. T. Meillon, Commonwealth Law Review 
(V. ili, p. 70). 

WILLS (Equitable Conversion). In the 
February Harvard Law Review (V. xix, p.233), 
Professor C. C. Langdell publishes another 
of his series of articles on ‘‘ Equitable Conver- 
sion.’””’ He deals with the statement often 
made by judges that the equitable conversion 
of money into land has the effect of vesting 
the equitable ownership of the land in him in 
whose favor the conversion is made, and 
similarly with respect to the equitable conver- 
sion of land into money. From the fact that 
when a contract is entered into for the purchase 
and sale of land, and the purchaser dies 
pending the contract, it has always been held 
that the heir or devisee is entitled to enforce 
the contract against the seller for his own 
benefit, it has been supposed to follow that 
the land passes in equity from the seller to the 
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purchaser the moment when the contract is 
made. The burden of proving this rests upon 
those who assert it. They sometimes rely on 
the supposed doctrine that equity considers 
as done whatever is agreed to be done. The 
author shows that there is no such doctrine, 
though there is a similar one that whatever 
is agreed to be done, equity considers as done 
at the time when it is agreed to be done, but 
this furnishes no warrant for saying that a 
title is passed in equity. 

The author submits that upon principle a 
contract for the purchase and sale of land has 
no other effect in equity than it has at law 
unless and until it is broken by the seller’s 
failure to convey the land according to his 
agreement, and unless the purchaser dies before 
any such breach, though in the latter event 
the purchaser’s right under the contract will 
be devolved in equity upon his heir or 
devisee, as before stated. The contract has 
no effect in equity upon the seller’s right to 
receive the purchase money over and above 
the effect of the same contract at law. 

“‘ If a person covenants that he will lay out 
a given sum of money in the purchase of land, 
and will settle the land in such manner as is 
stated in the covenant, or if a trust be created 








for the same purpose, it is certain that no land 
will pass in equity to any of the persons in 
whose favor the settlement is to be made until 
the land is actually purchased pursuant to the 
covenant or trust, for until then it is wholly 
uncertain what land will be settled. 

‘“‘ The reader will see, therefore, that, when 
money is covenanted or directed to be laid out 
in land and the land to be settled, it is when 
the money is thus laid out, and not till then, 
that any of the persons in whose favor the 
covenant is made, or the direction given, first 
become, by virtue of such covenant or direc- 
tion, owners of land in equity in any other 
than a purely fictitious sense, even assuming 
that the money may, by a fiction, properly be 
termed land in equity before it is actually laid 
out in land. 

‘* When a covenant or trust, instead of being 
to lay out money in the purchase of land, and 
to settle the land, is to sell land and make 
some disposition of the proceeds of the sale, 
it is equally clear that none of those in whose 
favor such proceeds are to be disposed of can 
possibly acquire the ownership, either at law 
or in equity, of any specific money until the 
land is actually sold, as, until then, there will 
be no identification of any money.” 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 


BANKRUPTCY. (Life Insurance Policies.) 
U.S. D. C., N. ¥. — One phase of a question which 
seems to be giving the Federal Courts some little 
trouble is quite extensively treated in Van Kirk v. 
Vermont Slate Co., 140 Federal Reporter, 38. 
The court there holds that the right of a bank- 
rupt to a life insurance policy having a cash sur- 
render value provided for in the contract, on 
payment of such value to the trustee as provided 
in Bankruptcy Act, July 1, 1898, c. 541, § 70a 
(U. S. Comp. St. 1901, p. 3451), is not affected 
by his death after adjudication, but passes to his 


legal representatives, nor is such right lost by | 


the failure of the bankrupt or such representa- 
tives to make a tender of the surrender value 
until the expiration of thirty days after such 
value has been ascertained and stated to the trus- 
tee by the company. It is also said that a bona 
fide assignee of life insurance policies, pledged 
more than four months before the bankruptcy 
of the pledgor, is entitled to hold the same against 
the trustee in bankruptcy and on application to 
the court to have their value determined pur- 
suant to the section of the Bankruptcy Act 
quoted. This provision of the act, however, is 
said to apply only to policies which by their pro- 
visions give the bankrupt the right to surrender 
the same and receive a fixed or ascertainable sum 
therefor, so that policies giving no such contract 
right pass to the trustee as assets of the estate 
as of the date of adjudication free from any right 
or claim of the bankrupt. 

BANKRUPTCY. (Receivers— Power to Act 
Outside of District.) U.S.D.C., Wis. — A ques- 
tion which the presiding judge regards as one of 
interest to the profession and of great importance 
in the administration of the bankrupt act is 
raised in the case of Jn re Benedict, 140 Federal 
Reporter, 55. Bankr. Act, c. 41, § 2 (U. S. 
Comp. St. 1901, p. 3421), which defines courts of 
bankruptcy and their jurisdiction within their 
respective territorial limits is construed as con- 


taining nothing which authorizes such a court to 
confer upon a receiver appointed thereunder but 
who is not vested with title to the bankrupt’s 
property, the power to exercise his official func- 
tions in respect to such property in any other 
district, so that under the general rule. governing 
courts of equity and their receivers appointed in 
creditors’ suits, such receiver has no authority 
to act officially outside of the district of his ap- 
pointment. It is, however, said that in view of 
full equity powers conferred on courts of bank- 
ruptcy by the chapter mentioned, such courts 
may, so far as necessary to enforce the act, em- 
ploy the procedure, writs, and remedies known 
to equity jurisprudence, so that where in invol- 
untary proceedings a receiver has been appointed, 
a District Court of another district in which prop- 
erty of the alleged bankrupt is situated has power 
to appoint an ancillary receiver to aid the court 
of original jurisdiction in preserving such prop- 
erty pending the selection of a trustee. 


An analysis of the grounds of Judge Quarles’ 
opinion is (a) A receiver in whom the title to assets 
has not passed, has no authority to do any official 
act outside the jurisdiction of the court appointing 
him; (b) Jurisdiction is not expressly provided for 
in the Bankruptcy Court, (c) Ancillary proceedings 
were early adopted by the Federal Courts as appro- 
priate and indispensable, (d) By reason of the 
inherent incidents of the situation, ancillary juris- 
diction and proceedings must exist, and therefore 
they do exist. 

The inherent weakness of the decision is its 
failure to meet such doubts as were suggested by 
Mr. Justice Harlan in 1899 in considering this 
same question in connection with an ancillary 
receivership in railways. Justice Harlan denied 
that there was any inherent ancillary jurisdiction 
in the United States Circuit Courts in any equity 
proceedings. 

Mercantile Trust Company vs. Kanawha R. Co. 
39 Fed. 337. 

Since that decision there has been a well-recog- 
nized difference in the views of the Circuit judges 
on this question. The latest consideration of the 








170 THE GREEN BAG 


subject expressly left the question open for further 
consideration. 
Platt vs. Philadelphia, etc. Co. 54 Fed. 569. 
See article ‘“‘ Ancillary Receivership in Bank- 
ruptcy ” in 18 Harvard Law Review 5109. 
Lee M. Friedman. 


Aside from the significance of the principal 
question determined in this case, the opinion of 
Judge Quarles is interesting in assuming that the 
granting of equity powers to the district courts of 
the United States, sitting in bankruptcy matters, 
justifies them in employing the procedure, writs, 
and remedies known to equity jurisprudence in 
order to exercise that jurisdiction. While the rule 
is well established that courts may adopt rules of 
procedure, provided they be reasonable and not in 
conflict with statutory regulations, the continued 
exercise by legislatures of the power of regulating 
procedure has led to the popular notion, occasion- 
ally shared by members of the profession, that the 
courts are dependent upon the legislature for 
machinery wherewith to perform their functions. 
It has been contended, but unsuccessfully, that 
where the Constitution conferred jurisdiction of 
a particular class of actions triable by jury, the 
jurisdiction so conferred could not be exercised 
because the Legislature had made no provision for 
the impannelling of a jury in that court. (In re 
Attorney General, 40 Neb. 402). That case 
and the present enforce the rule that where 
jurisdiction exists, the court, in the absence of 
legislation, may devise its own processes and forms 
of procedure, in order that the jurisdiction may-be 
exercised. (See also, the Epsilon, Fed. Cas. No. 
4506). Indeed, the writer is of the opinion that 
on principle the distribution of the functions of 
government by American Constitutions into three 
departments, should have been held to prohibit the 
legislature from regulating judicial procedure as 
much as it prohibits the courts from prescribing 
rules for the conduct of legislative proceedings. The 
enormous weight of precedent, which has practi- 
cally settled the rule to the contrary, is the result 
of a failure to distinguish between the powers of 
Parliament and our state legislatures. 


CARRIERS. (Baggage.) Mich.—In Withey 
- v. Pere Marquette Railroad Company, 104 North- 
western Reporter, 773, it appears very clear that 
the court has arrived at a correct conclusion 
in its ruling on the first point. The supreme 
court of Michigan there declares that a father 
paying full fare for himself and traveling with 
an infant child of such tender years that by custom 
no fare is demanded for its carriage, may recover 
upon the contract of carriage for loss of or injury 
to articles bought and used for the child, which 
articles are a part of the father’s baggage. The 
defendant contended that because no fare was 
paid for the infant, the defendant was a gratui- 
tous bailee as to the infant, and the transporta- 








tion as baggage of articics intended solely for its 
use was a mere incident to that gratuity. This 
argument, however, is satisfactorily disposed of 
by the suggestion that even if the child was car- 
ried free, nevertheless its clothing was the prop- 
erty of the father, and was in the trunks of the 
father carried as his baggage, so that the railroad 
company which agreed to transport the baggage 
safely, was liable to the father for the loss of the 
child’s apparel. 

A question as to which there is more oppor- 
tunity for difference of opinion is as to the hus- 
band’s right to recover in the action of contract 
for articles of jewelry, etc., belonging to his wife, 
and given to her by third persons. This is de- 
cided in the affirmative, on the ground that the 
contract to carry plaintiff and his wife and their 
common baggage was a contract with the plain- 
tiff. 

CONFLICT OF LAWS, (See Taxation.) 





CONSTITUTIONAL LAW. (Equal Protection 
of the Laws.) Mont.— State v. Cudahy Pack- 
ing Company, 82 Pacific Reporter, 833, follows 
very much in the footsteps of Connolly and Dee 
v. Union Sewer Pipe Company, 184 U. S. 540, 22 
Sup. Ct. 431, and holds invalid the Montana Anti- 
Trust statute enacted pursuant to the require- 
ment of the constitution. Montana Penal Code, 
§ 321, prohibits combinations for the purpose of 
fixing the price or regulating the production of 
any article of commerce. One of the following 
sections declares that the provisions of the chapter 
shall not apply to any arrangement, agreement 
or combination between laborers made with the 
object of lessening the number of hours of labor 
or increasing wages, nor to persons engaged in 
agriculture or horticulture with the view of en- 
hancing the price of their products. This rather 
awkwardly worded statute is first construed to 
mean that the prohibition shall not apply to any 
arrangement, agreement, or combination made by 
persons engaged in horticulture or agriculture 
with a view of enhancing the price of their prod- 
ucts, and it is held not only that this exception 
denies the equal protection of the laws to persons 
not within the exception and that the section con- 
taining the exemption is so intimately related 
with the other sections that the former cannot be 
eliminated from the act, but the whole is invalid 
because of the unjust discrimination effected by 
the exemption. 

CONTRACTS, (Public Policy — Physicians, ) 
Wash. — Despite the policy of the law to dis- 
courage litigation and its abhorrence of multipli- 
city of suits, it would seem that courts and law- 
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yers might well rejoice if there were more actions 
involving situations like that presented in Deaton 
v. Lawson, 82 Pacific Reporter, 879. It there ap- 
peared that a contract for the rendition of medical 
services for plaintiff declared that it was made by 
and between the officers of a certain medical in- 
stitution, and the physician in charge as party of 
the first part, and plaintiff as party of the second 
part. The contract was signed by plaintiff, and 
with the name of the medical institute written by 
its manager and owner. The manager and owner, 
who conducted all the negotiations with plaintiff, 
was not a physician, the only physician connected 
with the institution being one who was employed 
by the month. To throw some light on the pre- 
cise nature of the transaction, it might be well to 
state that the manager of the institution first ne- 
gotiated with plaintiff, and agreed to cure him 
within three months for the sum of $85. When 
the plaintiff came to pay the $85, he exhibited a 
considerable amount in addition thereto, on sight 
of which the manager immediately represented 
that he could give plaintiff a different treatment 
which would effect a permanent cure within six 
weeks, but would cost more. These represen- 
tations resulted in a contract by which plaintiff 
turned over $469 in cash. In an action to re- 
cover this money, it is held that the contract was 
against public policy and void as an agreement 
on defendant’s part to render professional ser- 
vices as a physician, in violation ofthe laws of the 
state, and that the contract could not be con- 
strued as a contract made on behalf of the physi- 
cian employed by defendant. 


CRIMINAL LAW. (Disorderly House — 
Usury.) N. J.— The Supreme Court of New 
Jersey declares that those who maintain a place 
where usurious rates of interest are taken, and 
where the statutes prohibiting usurious interest 
are habitually violated, are indictable for keep- 
ing a disorderly house. It had formerly been 
held in that state (State v. Lovell, 39 N. J. Law, 
463), that a place where persons gather together 
to do acts which by law are made crimes or mis- 
demeanors is a disorderly house. The statutes 
of New Jersey provide that the taking of interest 
at a greater rate than six per cent shall be unlaw- 
ful, and declare that the penalty for violation 
of this statute shall be that in suits to enforce 
contracts in which a higher rate of interest is 
reserved no interest whatever shall be recover- 
able. Under these provisions, the court declares 
that the taking of usurious interest is a violation 
of the positive law of the state, and that to main- 
tain a place for such habitual violation or a place 
where agreements for such habitual violation may 











be made is a misdemeanor. The holding is sus- 
tained by two cases cited by the court, where con-. 
victions for the offense of keeping a disorderly 
house were sustained under facts somewhat 
similar. The first is that of McClean v. State, 
49 N. J. 471, 9 Atl. 681, where the defendant 
carried on the business of bookmaking in a box 
or booth on the grounds of an association manag- 
ing a race track, and Harring v. State, 51 N. J. 
Law 386, 17 Atl. 1079, where the accused kept 
a room commonly resorted to for the purpose 
of betting upon horse-racing, in violation of the 
statute prohibiting gaming. State v. Dimant, 
62 Atlantic Reporter, 286. 


CRIMINAL LAW. (Homicide — Binding In- 
structions — Degree of Crime.) Penn.— The Su- 
preme Court of Pennsylvania in Commonwealth 
v. Fellows, 61 Atlantic Reporter, 922, declares 
that an instruction in a homicide case that the 
court does not deem it necessary to define murder 
in the second degree or manslaughter for the 
reason that there are no elements of manslaughter 
or second degree murder in the ‘case, but that 
defendant is either guilty of murder in the first 
degree or not guilty at all, is reversible error be- 
cause interfering with the statutory right of the 
jury on a conviction of murder to determine the 
degree of the crime. It is stated that under 
the statute (Pub. Laws, 382), providing that if 
the jury shall find the person guilty of murder 
they shall ascertain in their verdict whether it 
be murder of the first or second degree, the court 
never has a right under any circumstances: to 
determine the degree of the crime if one has been 
committed. Mitchell, C. J., dissenting, points 
out the fact that in Shaffner v. Commonwealth, 
72 Pa. 60, the judge charged the jury that if the 
prisoner was guilty there could be no difficulty 
in ascertaining the degree since the death having 
been caused by poison, the crime must have been 
murder in the first degree if the poison was pur- 
posely administered, so that if the accused was 
guilty, the crime was murder in the first degree, 
and it was the duty of the jury to say so. In 
McMeen v. Commonwealth, 114 Pa. 300, g Atl. 
878, the court charged that if the jury found that 
defendant sent poison to his wife with the intent 
to take her life it was murder in the first degree, 
and the jury should say so in their verdict. In 
both these cases the charge was held not errone- 
ous, and the chief justice submits that there is no 
practical distinction between these charges and 
the instruction in the present case. 


CRIMINAL LAW. (Indictment.) Ind.— In 
Terrell v. State, 75 Northeastern Reporter, 884, 





172 THE GREEN BAG 





the supreme court of Indiana upholds in all its 
technical strictness the rule that an indictment 
must state the time of the commission of the 
offense, so as to show that it took place prior to 
the finding of the indictment. An indictment 
found September 12, 1903, charged that defend- 
ant on July 12, 1803, did then and there unlaw- 
fully and feloniously kill and murder W. by shoot- 
ing him, etc. This mistake in the allegation of 
the date is held to vitiate the indictment. The 
ruling could not well have been otherwise in view 
of the prior holdings to the same effect, in Murphy 
v. State, 106 Indiana, 96; 5 Northeastern, 767 ; 
and State v. Sammons, 95 Indiana, 22. It was 
contended by the state that the statute provid- 
ing that no indictment shall be set aside or 
quashed for omitting to state the time at which 
the offense was committed in any case in which 
time is not the essence of the offense, nor for 
stating the time imperfectly, unless time is of 
the essence of the offense, operated to cure the 
error, but it is held that this rule has no applica- 
tion where the date of the offense is alleged to 
be subsequent to the date of the indictment. 


CRIMINAL LAW, (Rape.—Consent,) Mo. 
— Two questions, both novel, at least in Missouri, 
are determined by the Supreme Court of that 
state in State v. Welch, 89 Southwestern Repor- 
ter, 945. It is held in this case that a man having 
sexual intercourse with a woman while she is 
asleep is guilty of rape. This seems to be in ac- 
cordance with the established rule wherever sim- 
ilar facts have been presented, although the court 
appears not to have been ableeto discover many 
American cases supporting it. Three English 
cases, Regina v. Young, 14 Cox C. C. 114, Regina 
v. Mayer, 12 Cox C. C. 311, Rex v. Lock, 24 L. T. 
(N. S.) 661, are cited as supporting the doctrine, 
as well as the analogous cases of Commonwealth 
v. Burke, 105 Mass. 376. Payne v. State, 40 Tex. 
Crim. Rep. 202, 49 S. W. 604, is also cited as di- 
rectly supporting the holding. Upon the other 
point involved in the case there seems to be more 
difference in opinion among the authorities. The 
evidence in the case under consideration was 
hardly sufficient to show the amount of resistance 
or attempted resistance which would be expected 
from a chaste and unwilling woman awakened 
during the progress of the act of unlawful and for- 
cible copulation, and from this arose defendant’s 
contention that he was not guilty because pros- 
ecutrix consented to the act upon awakening. 
After considering the cases of Smith v. State, 12 
Ohio State, 466, Regina v. Hallett, 9 Car. & P. 
748, and State v. Cunningham, too Mo. 382, 12 S. 
W. 376, the court concludes that the rule is that 





consent by the woman after the assault but before 
penetration prevents the act from being criminal, 
but that consent after the crime has been com- 
pleted by penetration is not available as a defense. 

INSOLVENCY. (Right of state to Preference.) 
Md.— A case illustrating the departure in this 
country from the rule in England according to 
debts due the government, a prerogative right to 
priority is State v. Williams, 61 Atlantic Re- 
porter, 297. The court determines in that case 
that the state has no right to preference over 
other creditors of an insolvent corporation where 
it has a simple contract claim and no steps to en- 
force it are taken until after the appointment of a 
receiver for the corporation. It is pointed out 
that the decision that the common law was 
adopted by the third article of the Bill of Rights 
of Maryland so far as it is not inconsistent with 
that instrument and the nature of our political 
institutions, settled the point that the state had 
a right at common law to have its debt first paid 
out of the property of its debtor remaining in his 
hands with no lien standingin the way. It is said, 
however, that the right does not exist here with 
all the incidents to the royal prerogative right in 
England. We do not here have the writ of pro- 
tection nor of the extent in chief or in aid. The 
priority of the state is a rule only in the distribu- 
tion of the property of a debtor requiring the debt 
due to the state to be first paid where the individ- 
ual creditor has no antecedent lien overreaching it. 
Even in England it is said where the right is en- 


forced by the process in the writ of extent in chief. 


or in aid, it is necessary, in order to make it avail- 
able, that the proceeding be resorted to before 
other vested rights to the property sought, to be 
subjected to the claim are acquired. So it is de- 
clared that where property has passed from the 
hands of the debtor, and into the custody of an 
officer of the court, the state is entitled to no 
priority. 


INSURANCE. (Accident Policy — Construc- 
tion — Death by inhaling Gas.) Ill.—In Trav- 
elers’ Insurance Company v. Ayers, 75 Northeast- 
ern Reporter, 506, the Illinois Supreme Court con- 
strues a provision in an accident policy, which is 
sufficiently different in its phraseology from those 
which formed the basis of a number of prior cases 
to justify comment. Several Illinois cases, nota- 
bly Healey v. Mutual Accident Ass’n, 133 IIl. 556, 
25 N. E. 52; Travelers’ Ins. Co. v. Dunlap, 160 IIl. 
642, 43 N. E. 765; Metropolitan Accident Ass’n v. 
Froiland, 161 Ill. 30, 43 N. E. 766, and Fidelity & 
Casualty Co. v. Waterman, 16r1, Ill. 632, 44 N. E. 
283, have followed the case of Paul v. Travelers’ 
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-or indirectly, from any gas or vapor. 
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Ins. Co., r12 N. Y. 472, 20 N. E. 347, wherein it 
is held that a clause in an accident insurance 
policy, exempting the company from liability 
where the insured met his death from inhaling 
gas, did not excuse payment where death was due 
to gas breathed into the lungs in an unconscious 
and involuntary manner. The policy in the pres- 
ent case provided that the insurance should not 
cover death resulting wholly or partly, directly 
This alter- 
ation in language is regarded by the court as not 
sufficient to withdraw the policy from the opera- 
tion of the rule laid down in the cases cited, and it 
is held that the company is not exempted from 
liability for death caused by the accidental inhala- 
tion of gas. 


In construing the exceptions in an insurance 
policy, there are two familiar rules. One is that in 
case of ambiguity, a policy of insurance, being 
composed by the underwriter, is to be construed 
in favor of the promisee; and the other is, that in 
order to achieve the general purpose of the con- 
tract, any policy of insurance, and especially an 
accident policy, is to be understood, in the absence 





of clear words to the contrary, to cover-all losses | 


‘that are unintentional. It follows that it is com- 
- paratively easy to exclude losses when the promisee 


intended to bring to pass the effect, and that it is 


difficult to exclude losses when the promisee did not | 


intend to bring to pass the effect but simply to 
bring to pass the cause, and that it is still more 
difficult to exclude losses when the promisee did 
not intend to bring to pass either cause or effect. 


In Paul vs. Travelers’ Ins. Co., 112 N. Y. 472 
(1889), the life unintentionally and unconsciously 
inhaled illuminating gas while he was asleep; and, 
under an accident policy which provided that it 
should not extend “ to any death or liability which 
may have been caused . by hernia, bodily 
infirmities, . nor by the taking of poison, 
contact with poisonous substance, or inhaling of 
gas, or by any surgical operation, or medical treat- 
ment,” it was held that the death in question was 
not insured against, because, as Gray, J., said in the 
opinion of the court: ‘‘ In expressing its intention 
not to be liable for death from inhaling of gas, the 
company can only be understood to mean a volun- 
tary and intelligent act by the insured, and not an 
involuntary and unconscious act. Read in that 
sense and in the light of the context, these words 
must be interpreted as having reference to med- 
ical or surgical treatments, . . or to a suicidal 
purpose. . . To inhale gas requires an act of 
volition on the person’s part before the danger is 
incurred.” Against this doctrine a vigorous pro- 
test was made in Richardson & Travelers’ Ins. Co., 
46 Fed. 843 (C. C., N. D., Ill., 1891); but the 
doctrine has prevailed. 

In Menneiley vs. Employers’ Liability Co., 148 
N. Y. 506 (1896), there was death by asphyxiation 
in substantially the circumstances of the Paul case; 








and, under an accident policy which provided that 
it did not insure “ against death or disablements, 
arising from anything accidentally taken, adminis- 
tered, or inhaled, contact of poisonous substances, 
inhaling gas, or any surgical operation or exhaus- 
tion resulting thereon,” it was held that there 
could be no recovery, notwithstanding the new 
phrase, ‘“‘anything accidentally taken, administered, 
or inhaled,” or, as Martin, J., in the court, said: 
‘‘ The manifest purpose of the provision is to exempt 
the insurer from liability where the insured has vol- 
untarily and consciously, but accidentally, taken or 
inhaled, or something has been voluntarily admin- 
istered. . . That is made more apparent by the 
portion of the provision which relates to something 
‘ administered,’ as it cannot be reasonably construed 
as referring to a thing involuntarily and uncon- 
sciously administered.” In other words, even the 
clauses as to anything inhaled ‘‘ accidentally ” does 
not relieve the underwriter unless the life — though 
not choosing the effect — chose the cause. This is 
also the doctrine of Fidelity and Casualty Co. vs. 
Waterman, 161 IIl., 632 (1896), and Fidelity and 
Casualty Co. vs. Lowenstein, 36 C. C. A. 29 (Eight 
Circuit, 1899). 

It should be noticed that in the policies quoted 
the word used was “ inhaled ” and that there was 
a context, which, to say the least, failed to fasten 
upon that word the meaning demanded by the 
underwriter. This new Illinois case of Travelers’ 
Ins. Co. vs. Ayers, goes further. Here the circum- 
stances of death were the same as in the other cases 
stated; but the policy had different language, for 
it excepted death ‘‘resulting wholly or partly, 
directly or indirectly, . . from any gas or 
vapor”? ; but it was held that even this language, 
—which avoids the word “ inhaling,” does not 
protect the underwriter. It is to be regretted that 
the court, though-informed of the distinction, did 
not explain the reasons for extending the doctrine 
to this language. If the decision is to be upheld, 
the reason is to be found, it would seem, not in 
ambiguity of the clause taken by itself, but rather 
in a theory that, although this one clause is unam- 
biguous, something more emphatic is requisite in 
order to overthrow the accident policy’s general 
purpose of insuring against accidents. 

Eugene Wambaugh. 





INSURANCE. (Beneficial Associations. — In- 
crease of Rates.) Mo. Ct. App. — Three cases in- 
volving the same question, neither of which has 
as yet reached the court of last resort, present for 
decision the question of the validity of the changes 
recently made by several well-known mutual ben- 
efit associations in their rates of assessment. The 
cases are Pearson v. Knight Templars’ & Masons’ 
Life Indemnity Ins. Co., Wright v. Knights of 
Maccabees, and Mock v. Supreme Council of the 
Royal Arcanum. The opinion of the Missouri 
Court of Appeals in the first mentioned case is re- 
ported in 89 Southwestern Reporter, 555. The 
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other cases, both of which are decisions of New 
York trial courts, are as yet unreported, the de- 
cision in the Mock case being without opinion 
and by Justice Gaynor recently advanced to the 
Supreme Court. The cases are united on the 
proposition that though a mutual benefit certifi- 
cate is issued pursuant to an application in which 
the assured agrees to abide by the constitution 
and regulations of the association as they are at 
the time of the application or may thereafter be 
constitutionally changed, yet the association has 
no authority to materially increase the assess- 
ments without the consent of the assured. The 
Missouri case cites a long list of holdings to the 
effect that a contract of insurance made with a 
beneficial association can not be materially modi- 
fied or changed without the express consent of the 
insured. (Grand Lodge of the A. O. U. W. of Mo. 
v. Slater, 44 Mo. App. 445; Sackberger v. Grand 
Lodge I. O. T. L., 73 Mo. App. loc. cit. 42; Smith 
v. Supreme Lodge K. of P., 83 Mo. App. 512; 
Morton v. Supreme Council, roo Mo. App. 76, 73 
S. W. 259), and a still longer list which declares that 
a stipulation to be governed by future changes in 
constitution and by-laws does not authorize a re- 
duction of the amount of the certificate (Hy- 
singer v. Supreme Lodge, 42 Mo. App. (St. L.) 
635; Knights Templar, etc. v. Jarman, 104 Fed. 
638, 44 C.C. A. 93; Supreme Council v. Getz, 112 
Fed. 119, 50 C. C. A. 153; Pokrefky v. Association, 
121 Mich. 456, 80 N. W. 240; Becker v. Benefit 
Society, 144 Pa. 232, 22 Atl. 699; Insurance Co. 
v. Connor, 17 Pa. 136; Hale v. Ins. Co. (Pa.) 31 
Atl. 1096; Becker v. Mutual Benefit Ins. Co., 48 
Mich. 610, 12 N. W. 874; Weiler v. Equitable 
Union (Sup.) 36 N. Y. Supp. 734; Langan v. 
Legion of Honor (Sup.) 70 N. Y. Supp. 663; New- 
hall v. Legion of Honor (Mass.) 63 N.E.1; Wist 
v. Grand Lodge A. O. U. W., 22 Or. 271, 29 Pac. 
610; Gaut v. Legion of Honor (Tenn. Sup.) 64 
S. E. 1070; Strauss v. Mutual Reserve Fund, 128 
N.C. 465, 39 S.E. 55; Bragaw v. Knights of 
Honor (N.C.) 38 S. E. 905). Based upon this 
general doctrine that the contract may not be 
materially modified and the holdings that a scal- 
ing of the amount of benefits is a material modi- 
fication, is the court’s conclusion that an increase 
in the amount of assessments is an equally mater- 
ial modification which is not permissible unless 
the member consents. 





INTOXICATING LIQUORS. (Patent Medi- 
cines.) WN. Dak. —A sale of a medicine contain- 
ing intoxicating liquor is held in State v. Williams, 
104 Northwestern Reporter, 546, not to be neces- 
sarily a violation of the prohibitory liquor law. 
North Dakota Laws 1890, c. 108, p. 305, as 





amended by Rev. Codes 1899, § 7281,-. declares 
that the provisions of the section relating to phar- 
macists shall not be construed to interfere in any 
manner with nor to prevent shop keepers from 
dealing in or selling commonly used medicines 
and poisons if such medicines and poisons are put 
up by a regular pharmacist, nor from dealing in 
or selling patent or proprietary medicines. Under 
this section it is held that it is a question for the 
jury whether a sale of an alleged medicine con- 
taining intoxicating liquor was made in good faith 
for medicine or whether the liquids were soid as 
intoxicating liquors as a beverage and the fact 
that the sale was not made by a registered phar- 
macist does not necessarily prove that the prepa- 
ration sold was for use as a beverage. 





LICENSES (see Property). 


MASTER AND SERVANT. (Wrongful Dis- 
missal — Question for Jury.) Eng.— In the case 
of Clouston and Co. (Limited) v. Corry, V. xxii, 
T. L. R. 107, the plaintiff was dismissed by his em- 
ployers for the reason that he had been arrested 
for drunkenness and the use of bad language in 
public. He thereupon brought an action for 
wrongful dismissal, and the defendants justified 
the dismissal of the plaintiff on the ground that 
he had been arrested on a charge of drunkenness 
and disorderly conduct and fined therefor. At 
the trial of the action, the following question was 
left to the jury, viz. — Was the defendant justi- 
fied in dismissing the plaintiff for his conduct? 
The jury found that the dismissal was not justi- 
fied, and their verdict was allowed to be entered 
for the plaintiff, and the defendants appealed. 

It is said by the Judicial Committee of the 
Privy Council that this was a case in which, in an 
action brought to recover damages for alleged 
wrongful dismissal from service, a defence of 
justification was set up, and that allegations of 
misconduct, drunkenness, and the use of foul lan- 
guage in public, resulting in a conviction, were 
made supported by strong evidence that was 
admitted by the plaintiff to be true, and that in 
a case like this the tribunal to try all issues of fact 
was a jury, and that the sufficiency of the justifi- 
cation depended upon the extent of misconduct, 
but that there was no fixed rule of law defining 
the degree of misconduct which would justify 
a dismissal. There might of course be such mis- 
conduct in a servant that would not justify a de- 
termination of the contract of service by one of 
the parties against the wish of the other. When 
an alleged misconduct consisted of drunkenness, 
there must necessarily be difficulty in determining 
the extent or conditions of intoxication which 
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would establish a justification for dismissal, and 
the question whether the misconduct that was 
proved established the right to dismiss, must 
depend upon facts and was a question of fact. 
That being so, the question could only be tried 
by a jury. In cases, however, where a trial must 
take place in that manner, the judge had impor- 
tant duties to fulfil, He could say whether there 
was any evidence to submit to the jury in support 
of a defence of justified dismissal, and if no such 
evidence had in his opinion been given he should 
not submit any issue in respect of these allega- 
tions. The judge also might direct guide and 
assist a jury. Thus he might direct them by 
informing them of the nature of the acts that in 
law would justify dismissal; he might guide them 
by calling their attention to the facts material to 
the determination of the issues raised, and he 
might assist them in a manner and to an extent 
that could not be defined. 

There had been judges who had exercised the 
power of addressing a jury in terms of apparent 
impartiality, and yet of placing before them views 
which seldom failed to secure the verdict that was 
desired by the judge. In the case of ‘‘ Horton v. 
McMurtry” (5 H. & N. 667), Sir Frederick Pol- 
lock pointed out that it was for the jury to decide 
whether there was a proper ground of dismissal, 
but whenever it was a matter of law, his opinion 
was that the ground of dismissal in that case was 
good. The Court of Appeal held further that the 
trial judge was correct in submitting that issue 
of fact to the jury. 

The case now reported was sent back for a new 
trial on another ground. 





MUNICIPAL CORPORATIONS. (License Tax 
— Telephones.) Wis.— An interesting case, in- 
volving the licensing power of municipal corpo- 
rations, is that of Wisconsin Telephone Company 
against the City of Milwaukee, 104 Northwestern 
Reporter, 1009. The statutes of Wisconsin (Rev. 
St. 1898, § 1778) grant to telephone companies 
the right to construct and operate lines on the 
public highways. Under this statute it is held 
that a city authorized by its charter to control 
and regulate streets and to prevent the incumber- 
ing thereof, has no authority to exact a license 
from a telephone company, constructing and 
maintaining lines in the streets of the city, but is 
only authorized to impose on the company con- 
ditions within the power expressly granted by 
the charter and its general police power. Hence 
an ordinance imposing a license tax upon a tele- 
phone company, providing that the revenues de- 
rived from the license should become a part of 
the general city fund and containing nothing 





to indicate that the license was for supervision, 
the aggregate amount sought to be collected being 
greatly in excess of the expense of supervision, 
was a revenue measure and void. 





NEGLIGENCE. (Telegraphs— Mental An- 
guish.) N. C.—The North Carolina Supreme 
Court already committed to the doctrine first 
announced in Texas that there may be a recovery 
for mental anguish caused by failure to properly 
transmit and deliver a telegram, makes further 
application of the principle in Dayvis v. Western 
Union Telegraph Co., 51 Southeastern Reporter, 
898. Inasmuch as the general principle had been 
previously settled in this state by a number of 
cases cited by the court in its opinion, to wit: 
Young v. Telegraph Co., 107 N. C. 370, 11 S. E. 
1044; Sherrill v. Telegraph Co., 109 N. C. 527, 
14 S. E. 94; Kennon v. Telegraph Co., 123 N. C. 
232, 35 S. E. 468, the chief interest arises from 
the precise nature of the message which was de- 
layed. In fact, the difference of opinion among 
the members of the court grows from the ques- 
tion whether the delay of such a message could 
cause mental anguish. 

Plaintiff’s wife missed a certain train on which 
her husband expected her to arrive, and sent a 
message to him stating that she had missed the 
train and would arrive on the next day. She 
informed the operator that she and her two chil- 
dren, who were ill, had missed their train and 
that her husband was to meet her, and would be 
worried unless he got the message. The husband 
testified that he knew that the wife had. only 
money enough to make the trip without delay, 
and that he suffered great distress and mental 
anguish by reason of uncertainty as to the where- 
abouts of his family. These facts, the Court 
decided to be sufficient to sustain a claim for men- 
tal anguish on the part of the husband, and to 
show that the telegraph company had notice 
that if the message was not delivered and the 
husband was thereby left in ignorance of the con- 
dition and of the whereabouts of his wife and 
children, it might result in actionable suffering 
and mental anguish 

The dissenting opinion of Brown, J., is based 
on the contention that failure to receive the mes- 
sage could not have resulted in mental anguish, 
and draws a distinction between anguish and 
mere anxiety, intimating that no recovery can be 
had for the latter. 


PERSONS. (Slaves — Legitimacy.) Ala. — An 
unfortunate but apparently unavoidable deter- 
mination as to the legitimacy of children born of 
slave parents prior to the war is contained in 
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Johnson v. Shepherd, 39 Southern Reporter, 223. 
It appears that slaves cohabited and had a child 
before the war. The mother died before the 
war. The father then commenced to cohabit 
with another slave, which was continued until 
after the close of the war, resulting in the birth 
of another child. This latter child claimed prop- 
erty as heir of the first one, who was by blood his 
half-brother. It is held, however, citing Melinda 
v. Gardner, 24 Ala. 719, and Smith v. State, g Ala. 
966, that the first child was illegitimate, so that 
the second child, though rendered legitimate by 
continued cohabitation of his parents after they 
were able to contract marriage, could not inherit 
from his half-brother. 

(Licenses —- Revocation.) Mass. 
statute, authoriz- 


PROPERTY. 
— Under the 
ing the board of health of a city to issue licenses 
for the use of buildings as stables, it is held that 


Massachusetts 


such a license, when issued, is not a contract be- 
tween the licensee and its grantor, and does not 
confer on the former any vested right of prop- 
erty, so that its revocation, if legal, does not 
constitutional 


deprive him of any privilege. 


Lowell v. Archambault, 75 Northeastern Reporter, 


| 


65. Itis also said that though the statute con- | 


tains no provision for the recall of a license, once 
granted, it is nevertheless the purpose of the 
statute that the license shall specify the extent 
of the right conferred by setting forth the condi- 
tions under which the building may be constructed 
and used, and that the right to erect and use the 
stable is subject to the reasonable regulations 
of the board of health. 
granted by a board of health, permitting the erec- 


Where a license was 


tion of a building for a stable, which license con- 
tained no limit of time for its exercise, and was 
not subject to any existing regulations prescribed 


by the board, it was held, in spite of the fore- | 


going determinations, that the license could not 
be revoked by the board on the objection of citi- 
zens living in the vicinity of the building, and 
this, even though the license might have been 
improvidently issued. 


RAILROADS. (Power of Commission.) N. C. 
—A case of great local interest and which may 
well be of some importance in the construction 
of other similar statutes, is that of North Caro- 
lina Corporation Commission v. Atlantic Coast 
Line Railroad Company, 51 Southeastern Re- 
porter, 793, known as the ‘“‘ Track Scales Case.”’ 
North Carolina Laws 1899, p. 291, c. 164, creates 
the North Carolina Corporation Commission, and 
declares that it shall have such general control 
and supervision of all railroad . . . companies or 








corporations engaged in the carrying of freight 
or passengers . necessary to carry into effect 
the provisions of the act. Section 2 empowers 
the commission to make just and reasonable rules 
and regulations for the handling of freight and 
baggage at stations, and to require depot accom- 
modations commensurate with the business and 
revenue. Under this statute, it is maintained 
that the corporation commission has authority 
to require a railroad company to install track 
scales at points where the business is of sufficient 
volume to justify it. Railroad Company v. 
Minnesota, 193 U. S. 63; 24 Sup. Ct. 396, is cited 
to the effect that a railroad company may be 
required to establish a new depot wherever neces- 
sary, and it is argued that the installation of 
track scales is a matter equally within the control 
of the state through its legislative power dele- 
gated to the corporation commission. 


It is well established that the state may through 
a commission regulate all matters in the conduct 
of a railroad which are connected with its obliga- 
tions to the public. As one of the most obvious of 
these duties is to furnish adequate facilities, it is 
plain that an order of the commission in relation 
to the provision of conveniences for handling 
business will be upheld by the courts, unless the 
requisitions of the commission seem to them to be 
outrageous. In the present case, however, it 
seems clear that it is reasonable to demand that 
the railroad shall install track scales at certain 
places when the business is of sufficient volume to 
justify it. B. W. 


SALES. (Conditional Sales— Record.) Mo. 
Ct. App. — The Missouri statutes relative to the 
recording of contracts of conditional sales, and 
providing that when any goods or chattels are pre- 
tended to have been loaned to any person with 
whom possession shall remain for five years, the 
loan shall be taken as to all creditors of the per- 
son in possession, to be void, are construed in Gil- 
bert Book Co. v. Sheridan, 89 Southwestern Re- 
porter, 555. The statute concerning conditional 
sales provides that they shall be void as to all sub- 
sequent purchasers in good faith and creditors, 
unless evidenced by a writing executed and re- 
corded as in case of mortgages. The words “‘ good 
faith ’’ in this statute are, it is held, confined to the 
case of a subsequent purchaser, and do not apply 
to a subsequent chattel mortgagee of the holder’ 
of the property under an alleged conditional sale, 
so that the mortgagee was not precluded from as- 
serting title by notice of the claim of the condi- 
tional seller. This statute is further interpreted 
as applying to transfers of personal property be- 
tween the original parties 7m praesenti and as hav- 
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ing no application to a contract for the future sale 
of property delivered as a loan to be subsequently 
paid for by charging the price against credits. 
The statute relative to loans is held to have no 
application to a mere temporary loan or bailment 
of property for the accommodation of the bailee. 
This holding arose from a transaction by which 
a company, engaged in publishing law-books, ar- 
ranged with an attorney to prepare a text-book, 
and for use in the work of preparation, furnished 
to the attorney a couple of sets of reports and a 
digest, under a contract which designated the 
transaction a loan and provided that the books 
loaned were to become the attorney’s property 
on the completion of the work, and were to be paid 
for by deducting their price from the royalties to 
which he would then be entitled. This, it was 
held, was a mere loan or bailment of the books and 
not a conditional sale thereof, and hence, though 
the contract was not recorded, the publishing com- 
pany was entitled to the books as against the mort- 
gagee of the attorney. 


* TAXATION. (Jurisdiction — Equitable Con- 
version.) Penn.— The Supreme Court of Penn- 
sylvania has determined that land located out- 
side the state, which has, by the process of 
equitable conversion, been transformed into cash 
to satisfy the pecuniary legacies, is subject to the 
collateral inheritance tax. Jn re Vanuxem’s 
Estate, 61. Atlantic Reporter, 876. The testator 
gave to his executors power to sell any of his real 
estate, if necessary, for the purposes of the estate, 
of administration, distribution or otherwise. It 
became necessary to sell the real estate to pay the 
pecuniary legacies, and land in other states was 
converted into personality and the proceeds 
brought into the courts of Pennsylvania for dis- 
tribution to collaterals. It is held that under this 
state of facts, it was proper to assess the inheri- 
tance tax against the land situated in other states, 
since inasmuch as the proceeds of the lands must 
come into the courts of Pennsylvania for distribu- 
tion, the tax would finally fall upon the legacies 
themselves, rather than upon the lands appraised 
by the assessor in order to determine the amount 
of the tax. 

Mitchell, C. J., dissented, chiefly on the ground 
that the will did not work an equitable conver- 
sion. 
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TORTS. (False Imprisonment.) Me.— In 
Rush v. Buckley, 61 Atlantic Reporter, 774, a per- 
son who had been arrested for violation of a muni-* 
cipal ordinance and committed to jail for failure 
to pay a fine for such violation sued the judge of 
the municipal court who issued the warrants, the 
officer who served them and the person who made 
the complaints, for false imprisonment, upon the 
ground that the ordinance had never gone into 
effect and was void because it had never been pub- 
lished as required by law. The decisions as to the 
liability respectively of the person who made the 
original complaints and of the officer who served 
the warrants are founded upon fairly well-settled 
principles of law, and are to the effect that, where 
a person does no more than prefer a complaint to a 
magistrate in a matter over which the latter has 
general jurisdiction, he is not liable in trespass for 
false imprisonment for the acts done under the 
warrant issued by the magistrate, even though the 
magistrate has no jurisdiction over the particular 
complaint. Such liability only arises if the com- 
plainant undertakes to direct or aid in the service 





of a bad warrant, or interposes and influences the 
The officer, of 
course, is held to be protected if there is no defect 
or want of jurisdiction apparent on the face of the 
writ or warrant under which he acted. As to the 
liability of the judge who issued the warrants and 
before whom the plaintiff was tried and convicted, 
there seems to be more question. It is, says the 
court, a well-established rule that judges of courts 
of superior jurisdiction are not liable in civil ac- 
tions for their judicial acts, even where such acts 
Whether this 
immunity from civil liability is equally applicable 
to a judge of an inferior court or to a magistrate’of 
limited jurisdiction, is a question about which the 
authorities are not in entire accord. The court 
concludes that the tendency of recent decisions is 
towards the holding, that where a judge of an in- 
ferior court or magistrate is invested by law with 
jurisdiction over the general subject-matter of an 
alleged offense, that is, has the power to hear and 
determine cases of the general class to which the 
proceeding in question belongs, and decides, al- 
though erroneously, that he has jurisdiction over 
the particular offense of which complaint is made 
to him, or that the facts charged in the complaint 
constitute an offense and acts accordingly in en- 
tire good faith, such erroneous decision is a judicial 
one for which he is not liable in damages. 


officer to execute such warrant. 


are in excess of their jurisdiction. 
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THE LIGHTER SIDE 


THE GENESIS OF THE GREEN BAG 
By STANLEY E. BowDLeE 


OLUMES have been written to tell how 
the copper pigeon developed his crop, 
and when the fantail acquired his fan, and 
why, in the evolutionary process, Nature saw fit 
to equip the Orinoco monkey with Kansas leg- 
islative whiskers. Whole chapters in books on 
the development of manners and customs have 
been devoted to the origin of the gown and 
mortar board, and the growth and subsidence 
of hoop and skirts and the like; but I have 
been unable to turn up a volume or find a 
paragraph telling the when, how, or why the 
lawyer adopted the green bag. 

Be it, therefore, known that I am the first 
in this field of legal antiquities, searching 
among the debris of wigs and gowns and 
parchments for the history of this venerable 
institution, the bag. 

My sub-consciousness has been charged 
with this inquiry for several years, and now 
and then I strike some data. A few years 
ago, while wandering through the great archzo- 
logical department of the Mexican National 
Museum, at Mexico City, my attention was 
arrested by an immense Aztec’s tablet, exca- 
vated from the ruins of the Temple to the Sun. 

The scene depicted was evidently an Aztec 
gabfest of some kind, and the catalogue sus- 
tained theimpression. It wasa triai, evidently, 
before the General Term of the Imperial Aztec 
Court. The miserable litigants were there, and 
both lawyers, as usual, were trying to speak in 
concert. One carried in his hand a bag. Vic- 
tory seemed to have crowned his efforts! I 
had traced the bag to Aztec days! ‘ Ah,” 
said my Mexican legal friend, ‘‘ not so fast; 
that bag is more probably the client’s purse.”’ 

Since that incident I have not been able to 
pick up the clew to the bag. I am bewildered 
amid the mists of antiquity. But I shall con- 
tinue to watch the reports of the learned ex- 
cavators at Nippur and Karnac, for the bag 
assuredly has a pompeian history. 

The explanation of the gown and the mortar 
board throws some light on the bag. Scien- 


tists explain them in about this way: Priests 





were at the start repositories of all learning. 
But it came to pass in the evolution of vhings 
that men of means were taken into the mys- 
teries of learning, just as pork packers now 
occasionally become aristocrats or LL.D.’s if 
they have the price. 

These men of means, not being priests, nat- 
urally wanted something, other than their 
conversation, to demonstrate that they were 
learned — careful thought was too arduous an 
advertisement. They wanted some badge, 
some sign. This led to peculiarities of dress. 
It led to gowns and wigs and caps and robes. 
These things at once suggest to.the vulgar 
public that the wearer enjoys a kind of ‘‘ apos- 
tolic succession,”’ as an eminent writer puts it, 
and that he should be approached with some- 
thing of the manner that Moses approached 
the burning bush. 

In short, the gowns and hoods and mortar 
boards are a cheap and highly effective ad- 
vertisement, and are calculated to produce 
far more awe-inspiring results than display of 
the intellectual goods for which they, as an 
advertisement, stand. At least, this is the 
explanation given by scientists heavily deco- 
rated with titles; and I gratefully accept it 
and bow my acknowledgments. 

This explanation, I am sure, will also ac- 
count for the bag. It, without doubt, was 
regarded as an honorific decoration, telling 
the lay and vulgar beholder that he who car- 
ried it was in the direct line of that august 
intellectual succession founded by Moses, 
Draco, Cicero, and other stars in the firma- 
ment of mind. 

My own sensations bear out this explana- 
tion, when, at my: legal outset, I deliberately 
adopted the green bag as an aid to my other- 
wise unprofessional tout ensemble. It was 
with sentiments of deep gratitude that I 
adorned my person with the bag — grati- 
tude to the fathers of our venerable profes- 
sion for having thoughtfully provided this — 
dignified help to feeble legal life. 

Its beneficent effect was .nstantaneous. 
Oh, intoxication! In the great pharmacy of 
thy delights thou hast none like this — to be 
observed; to be looked at. No practice, yet 
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those across the car seemed to watch me ad- 
just my glasses and prepare to read the even- 
ing paper — it was the bag! I strode along 
with firmer stride —a sensational step, and 
my very friends, who at times seemed careless 
of my presence or approach, now nodded 
pleasant greeting —— it was the bag! To the 
conductor, who heretofore had asked my fare 
with nudge and grunt, now seemed to ask 
almost with reverence — it was the bag! 

I was now a lawyer, and as visibly impor- 
tant as a policeman. With that bag beneath 
my arm I felt like an honorary vice-president 
at a continuous Republican rally. I strode 
about majestically, diffusing dignity. Ye spir- 
its of the illustrious legal dead, accept my 
thanks for this badge so generously provided 
for briefless legal youth, when no business 
comes to bring publicity, and when no one 
seems to know or care for you, when your 
thrice pronounced name leaves no impression, 
when no one looks to say, ‘‘ Ah, there he is; his 
speech acquitted Smith.” 

But the bag is passing, just as private seals 
and wigs and Bible-kissing on taking the oath 
have passed. The age looks for utility and 
comfort. Seals were troublesome; wigs red- 
hot, and Bible-kissing, like other kissing, un- 
sanitary. They had to go. But the bags’ 
decline is slow, for it has a measure of utility. 

It may still serve to suggest to the public 
merger documents, pompous instruments, be- 
ing carried home for midnight work, while 
actually the repository of lunch or laundry 
or wife’s stockings being returned for ex- 
change. But even the public is getting more 
sensible and men’s faces are generally too 
busily buried in the evening police news to 
look up and admiringly regard the ‘‘ Hon. 
Tweedledee, who just knocked out the Smith 
bill,’ or to contemplate the visible judicial 
dignity of ‘‘ Judge Tweedledum, who declared 
unconstitutional the eight-hour law for bak- 
ers.”” So bags don’t count as formerly. How 
much can you show up in a pinch? — not 
what you wear — is the great question of this 
advanced age. 

But we are bidding the bag a sorrowful 
adieu, for it has helped us much, and it is the 
last impressive vestige of that polite humbug- 
gery for which our profession has been accorded 
an eternal franchise. — The Law Book News. 





Perley’s Opinion and Price. — Chief justice 
Ira Perley, after his retirement from the 
Bench, opened an office in Concord, N. H. 
He was a man of the strictest integrity, and 
his indignation would be aroused whenever he 
scented a fraud. One day a man called upon 
him for advice and set forth the facts which 
showed that he had craftily worked a net 
around another, the circumstances of which 
he seemed to delight in. After he’ had fin- 
ished, he asked the judge what his opinion 
was. The judge jumped up, and, with great 
emphasis, said: ‘“‘ What is my opinion? My 
opinion is that you are an infernal scoundrel. 
Five dollars.” 


Witness would Begin Again. — The follow- 
ing incident will be appreciated by lovers of 
the absurd, especially in the legal profession. 

Many years ago, during a trial by jury in 
the town of Enosburg, Vt., a witness was 
being questioned by one of the lawyers, and 
as he became very much mixed in his replies, 
he hesitated for some time, appearing to be at 
his wits’ ends. 

Suddenly he exclaimed: ‘‘ Scratch out all I 
have said, and I’ll begin again.” 


How Judge Peters Collected. — Some years 
ago a claim was placed in the hands of the 
late Judge Peters of Bangor, Me., against a 
man who was never known to pay his bilts. 

The usual notice to call and settle to avoid 
costs, etc., was sent out, and the man called 
and said he would pay the account the next 
Saturday night, when he was paid off. 

The judge said: ‘‘ Now, don’t say you will 
pay Saturday night unless you mean to; just 
take a few more days and be sure. Say you 
will pay next Wednesday.” 

‘“* All right,’’ said the man, ‘“‘ if I live until 
next Wednesday I will pay that bill.” 

Wednesday came, but no man appeared to 
settle the bill, whereupon the judge wrote out 
a notice of the death of the man and put it in 
the daily paper. The next day the bill was 
settled. — Boston Herald. 


TINEA TORQUET 


(Note: Whether the following is another gentle roast at your most 
obedient, he refuses to consider, but it sounds well and deserves 
immortality and so we will not be sensitive. Ed.] 


If the lego literary worm (tinea), that earns 
a precarious living grubbing among local law 
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journals popularly known as by-reports, were 
permitted to turn upon those who furnish his 
weekly pabulum he might say, ‘‘ You editors 
of by-reports, how do you regard your re- 
porting? As ephemeral merely? Intended to 
meet the onset of the printer’s devil? Or as 
eternal? A record of local judicial achieve- 
ment intended to inform the mind of the 
leader of the county Bar as to what was said 
and done when he, the said leader, was a 
proud office boy and eyed you suspiciously 





when you called with that little bill for legal | 


advertising? ”’ 


If the editor’s answer to the above inter- | 


rogatory is ‘“‘ eternal,’’ then the worm might 
add, ‘‘ Penurious ink-smith! How often to 
save the cost of a stick of type do you cut 
out the number and term of the case reported, 
depriving us of any clue to the identity thereof. 
Would you conceal the fact that Doe v. Roe, 
so learnedly decided by Titius, J., is the self- 
same Doe v. Roe, ignominiously overruled per. 
cur. in the Supreme Court? 

‘“* Or if perchance, the language of Titius, J., 
is obscure and it becomes important for the 
brief-maker to know the facts of the case, 


nowadays ignored by the reporter, or to look | 


at the pleadings, how can this be done without 
the number and term? \elius est petere fontes 
does not apply to the prothonotary’s records 
without the docket number. When a case is 
clipped from an esteemed contemporary with- 
out credit, pray give the venue, Surplusagium 
non nocet. Perhaps the reader unskilled in 
local politics may not know that Titius is 
judge in Cappadocia County. 

‘* But by all means, oh frugal consumer of 
blue pencils, let us have the judgment of the 
court as well as the opinion. Tell us whether 
the rule is discharged, the injunction granted, 
or the citation allowed. We legal artists are 
not concerned about the oyster; we will take 
it for granted that the luscious bivalve was 
duly disposed of, but we do wish to know 
about the shell and which poor devil of a liti- 
gant got the larger piece.” 

If, however, the editor’s answer to the in- 
terrogatory of the worm is, ‘‘ My work is 
purely ephemeral, a little diversion inter- 
jected between the sheriff’s advertisements 
and the testamentary notices.’”’ Then the 
worm might say, ‘‘It is then because of a 


perverted sense of humor that some of you 
draw from the dust bins and republish an- 
cient cases some obsolete, others long ago 
reversed or affirmed? A merry jest! The 
conscientious young practitioner carries home 
the advance sheets and with a good cigar 
settles down to post himself upon the very 
latest law. He starts! Is it a bad dream? 
Here is something he never heard of. Hastily 
turning over the pages he finds that the case is 
upon the construction of a tax act repealed 
long before he was admitted to the Bar.”’ 

“‘ But if the joke is good would it not be 
still better if Shelley’s case were reprinted or 
the judgment zu re disputed parentage ren- 
dered by Solomon, C. J.?”’ 

These and other things a worm (tinea), 
might say did his burrowing afford leisure to 


| speak his mind. But tractent fabrila fabre. 





Perhaps his occupation, the interpretation of 
the incomprehensible, would prove less ab- 
sorbing if the opinions of the court were 
snatched by the reporter from the hands of 
the tipstaff and elucidated by the editor while 
still on their way from the typewriter of 
Titius, J., to the town job printing office. 
LIBEROSUS. 


Testimonials. — The enterprising publishers 
of the GREEN Bac recently sent out some ad- 
vertising material including a rich collection of 
testimonials from subscribers. An unknown 
humorist who received one was good enough 
to suggest the following appropriate additions 
which seem too good to keep. 


Philippines 
The GreEEN Bacand me get along very well 
together. — T. S. Aguinaldo, Esq. 
The Moros sit under the trees and enjoy it. 
They like the pictures.— Leonard Wood, 


U.¢. A. 
Canada 


The man who doesn’t read the GREEN Bac 
will never know what he has missed. 


Porto Rico 
The Bag part of it is well adapted to our 
climate — Degetau. 


Guam 
We have a back number here; and now we 
would permit no other to be used. It works 
like a charm. — C. Annibal. 
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East Boston 
I never see a copy without wondering why 
it is published. — Noah Smith, Real Estate 
and Cut Rate Tickets. 


Port Arthur 
A man was so absorbed reading the GREEN 
Bac that when a shell took his head off it 
didn’t make any difference. Good, also, in 
nervous complaints. — Kuropatkin. 


Boston 
Subscribe to the GREEN Bac, and you at 
least know where your money has gone. — 
T. W. Lawson. 


The GREEN Bac and my ‘“ Winning of the 
West ”’ are the best products of the century. 
No decent man neglects them. — T. Roose- 
velt. 


A county attorney who is one of our read- 
ers, sends us the following complaint for- 
warded to him by a local justice of the peace. 
He thinks that the GREEN Bac is the only 
forum that has jurisdiction in such matters. 

““In the Name and by Authority of the 
State of Texas: Before the undersigned au- 
thority personally appeared G. L. Barry, who, 
being duly sworn, states upon oath, that one 
Tom Pitts in the county of Montague and 
state of Texas, heretofore, on the 17th day of 
November A.D. 1904, did unlawfully take, 
steal, and carry away one Pointer dog, name 
‘ Bill,’ white with liver colored spots, had at 
time stolen, raw places on each of his back 
legs, on out side, has knot on one of his 
back legs just above ankle joint, and against 
the peace and dignity of the state. 

Geo. L. Barry, Affiant. 

Sworn to and subscribed before me, this 
tgth day of November A.D., 1904. 

J. T. Stallings, 
Justice of the Peace, Precint No. 4 
Montague County, Texas.” 


Jury Duty. — The judge had his patience 
sorely tried by lawyers who wished to talk, 
and by men who tried to evade jury service. 
Between hypothetical questions and excuses 





it seemed as if they never would get to the 
actual trial of the case. So when the puzzled 
little German who had been accepted by both 
sides jumped up, the judge was exasperated. 

‘* Shudge! ’”’ cried the German. 

‘“* What is it?’ demanded the judge. 

“‘T tink I like to go home to my wife,”’ said 
the German. 

“You can’t,” retorted the judge. “Sit 
down.”’ 

“But, shudge,” persisted the German, “I 
don’t tink I make a good shuror.”’ 

‘““VYou’re the best in the box,” said the 
judge. ‘‘ Sit down.” 

** What box? ”’ said the German. 

** Jury box,”’ said the judge. 

“Oh, I thought it vas a bad box that 
peoples gets in somedimes.”’ 

“No,” said the judge, ‘‘ the bad box is the 
prisoners’ box.” 

** But, shudge,’’ persisted the little German, 
‘**T don’t speak good English.”’ 

“You don’t have to speak any at all,” 
said the judge. ‘‘ Sit down.” 

The little German pointed at the lawyers 
to make his last desperate plea. 

‘** Shudge,”’ he said, ‘‘ I can’t make noddings 
of what these fellars say.”’ 

It was the judge’s chance to get even for 
many annoyances. 

‘‘ Neither can anyone else,” he said. “ Sit 
down.” ; 

With a sigh the little German sat down. 


Patience. —- Edwin James was one of the 
most brilliant English lawyers of his day, 
but he was always in financial difficulties. 
At one time he lived in some West End cham- 
bers, the landlord of which could never ob- 
tain rent. At last he had recourse to an 
expedient which he hoped would arouse his 
tenant to a sense of his obligations. He asked 
him if he would be kind enough to advise him 
on a little legal matter in which he was con- 
cerned, and on James acquiescing, drew up a 
statement specifying his own grievance against 
the learned counsel and asked him to state 
what he considered the best course for a 
landlord to take under such conditions. 

The paper was returned to the landlord the 
next morning with the following sentence sub- 
joined. 





eas 








182 THE GREEN BAG 





‘‘In my opinion, this is a case which ad- 
mits of only one remedy — patience.’’ — Bal- 
timore Daily Record. 





‘* When I first came to Kansas and found 
that the state had no grand jury system, I 
thought surely I was beyond the limits of 
civilization,’’ said Col. Bill Hackney, the other 
day. ‘‘ Il immediately became a reformer and 
started an agitation for a law creating grand 
juries. I was sent to the legislature two or 
three terms and at each session tried to get a 
grand jury law through, but failed. Then I 
went to the Senate for a couple of terms, and 
kept up my fight, but failed. Then as a mem- 
ber of the ‘ third house ’ for a couple of terms, 
I threw my influence in favor of the grand 
jury bill every time it showed up. Finally, 
after seventeen years of ceaseless toil, I was 
amply rewarded. A grand jury law was 
passed. I went home happy. I had helped 
do something to protect the rights of the 
people. In order to see how the thing worked, 
the people of my own county, where the 
agitation had been the fiercest, had a grand 
jury called, and I was the first man indicted. 
I was accused of betting on an election.” 


Getting Even with a Lawyer.— A New 
Hampshire lawyer was defending a railroad 
in a suit brought to recover damages for phy- 
sical injuries to the plaintiff. The latter was 
on the stand, and the lawyer was questioning 
him in a manner calculated to disconcert and 
‘‘rattle.”’ The witness stood it for a while, 
but finally broke out with: 

‘“* Sir, I shall have to refuse to answer your 
questions unless you put them in a different 
manner. This is a positive injury to my 
nervous system, which at best is in a shat- 
tered condition. I am troubled, owing to my 
injury, with sclerosis of the spinal cord, and 
at this moment I can see you double, when 
the Lord knows it is enough to upset a man 
to see you once.’ — Boston Herald. 


Claiming His Own. — A Kansas City lawyer, 
says the Times of that city, while in St. Louis 
the other day, dropped in on a friend who is a 
judge, and found him holding court. A pris- 
oner, with a well-known criminal past, was 
being tried for the hold-up of a Dutch grocery 
man. In the robbery the Dutchman had 





grappled with one of the two robbers and had 
wrested his pistol from him. The robbers 
escaped, but the storekeeper retained the re- 
volver, and it was offered in evidence at the 
trial. The prisoner managed to “ fake up” 
a pretty fair alibi, and, although the Dutch 
man positively identified him as the smaller 
of the two robbers, he was acquitted. After 
the jury had delivered its verdict the young 
man approached the Bench and said: 

‘“* Judge, can I have my gun now? ”’ 

‘“* What’s that? ” said the judge sternly. 

The young man thereupon, realizing his 
mistake, ran out of the court room. The 
jurors, who had not dispersed, were mad, and 
the judge, who had never been much in sym- 
pathy with the alibi, was madder still. 

““Can’t we get him back here and convict 
him?” asked the foreman. 

““No,”’ replied the judge in disgust, “‘ he’s 
been acquitted, but I hope he robs the home 
of every one of you.” 


Not There. — Lawyer.—‘‘ You say you 
left home on the roth? ” 

Witness. — ‘‘ Yes, sir.’’ 

Lawyer. — ‘‘And came back on the 25th?” 

Witness. — ‘‘ Yes, sir.”’ 

Lawyer (severely). — ‘‘ What were you do- 
ing in the interim? ”’ 

Witness. — ‘‘ Never was in such a place.” 


Instructions.— A young lawyer was re- 
quested to prepare an instruction with respect 
to evidence offered under a plea of contributory 
negligence. The result was so ingeniously, de- 
lightfully, shockingly original, that one of our 
subscribers wants to share it with the others. 


Instruction to the Jury No. 3 


The court instructs the jury that one’s 
ignorance and want of knowledge of that 
which he ought to know is no excuse for that 
which the law presumes he in common with 
men of ordinary intelligence does know. It 
is not actual knowledge that is necessary be 
fore plaintiff is guilty of contributory negli- 
gence, but what he is presumed to know. 


The Judge’s First Client. — Judge James J. 
Banks, the well-known Denver lawyer, is a 
native of the south. It was in Birmingham, 
Ala., that he hung out his first shingle. For 
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a long while Judge Banks sat in his office and 
wondered what a law client looked like. He 
would read and study to pass the long hours 
away. Every time he heard footsteps in the 
hall he would straighten up, assume an air of 
knowledge, and wait, only to be disappointed. 
One day an old negro woman entered his 
office. 

“Ts yo’ de lawyah man?” she asked. Judge 
Banks immediately was all attention. This 
surely was a client. He answered in the 
affirmative. 

‘Well, sah,” said the old woman, ‘ Ah 
wants ter ax yo’ device. Now, yo’ see, Ah 
owes rent on ma house. Ah kain’t pay hit, 
en de lan’lord say he gwine put me out nex’ 
week ef Ah doan’ fotch ’round the cash. 
What’s Ah gwine ter do, Mistah lawyah 
man? ’”’ 

Judge Banks gave himself over to deep 
study for a moment. Then he told the old 
woman that, with due process of law, the 
landlord could be compelled to give her a 
month’s notice. The first client was de- 
lighted. 

‘“* Well, now, young man,” she said, “‘ Ah’s 
mighty much erbliged ter you. Yo’ suhtinly 
es smaht. Good mohnin’!” 

“Hold on,’”’ came from the young lawyer. 
“* Haven’t you forgotten something? ”’ 

“* How’s dat? ’’ asked the old negress. ‘‘ Did 
Ah done drapped somethin’? ”’ 

“No,” said Judge Banks, ‘‘ but my fee is 
five dollars. You must pay me for that ad- 
vice.” 

The old negress hesitated. Then she took 
hold of the doorknob. 

‘* Mistah,”’ she said. ‘‘ Ah doan’ want yo’ 
ole device. Keep hit. Dat rent ain’t but 
foah dollahs.” And out she went. — Denver 
Post. 


A Jury of the Vicinage.—— Dr. Charles H. 
Parkhurst of New York city said recently, in 
discussing some phases of corruption in that 
city: ‘‘ I declare, when I see some of the deceit 
that exists about one, I can almost sympathize 
with the jury in the Jerome Ess case. You 
have heard of that case? No? Well, Jerome 
Ess, a Western man, was noted for his mendac- 
ity. It was impossible to believe him, impossi- 
ble to trust him. He got, finally, in the toils 





of the law, and at his trial he pleaded guilty. 
He did well to plead guilty, for the case against 
him was strong and irrefutable. Nevertheless, © 
the jury in its verdict declared him innocent. 
The judge was thunderstruck. ‘ Innocent: 
Innocent: But the man himself pleads guilty: ’ 

‘ We know it, your honor,’ said the foreman of 
the jury; ‘ but he’s such a liar that we can’t 
believe him.’ ’’ — Exchange. 


Too Clever. — ‘‘ When Chief Justice Chase, 
a man of great abilities and marked character- 
istics, was presiding in one of the country 
courts of Vermont, an appeal case from a 
justice’s court came up before him so small and 
contemptible in its origin that he ordered it 
stricken from the docket. The case was where 
a turkey had trespassed upon the garden of a 
neighbor and got shot for its depredations. 
The owner brought suit to recover damages, 
and, failing before the justice, had appealed 
the case. Judge Chase was angry, and when 
he ordered the case from the docket said: 

‘** The lawyer who consented to appeal this 
case ought to be thrown from the window of the 
courtroom. Why didn’t he have the case 
referred to some of the honest neighbors for 
settlement? ’ 

‘** * Because, your honor,’ retorted the attor- 
ney, getting hot under the collar, ‘ it was our 
intention not to let honest people have any- 
thing to do with it.’ i 

“‘ True, this was a neat retort, but it cost the 
lawyer just an even $50 for contempt of 
court.”’ 


Webster’s Brandy.— Mr. Webster’s fond- 
ness for brandy gave one of his important 
clients a very bad twenty-four hours. He 
was called to Philadelphia to defend the Good- 
year rubber patents and the head of the firm 
met him at the station. When they had en- 
tered the carriage, he at once turned to Mr. 
Webster and referred to one feature of the 
evidence to be presented in the trial the fol- 
lowing day. 

‘“‘ I speak of it, Mr. Webster,” he said, ‘‘ as 
it has a peculiarly important bearing on the 
case, and I thought you might not have under- 
stood its significance.” 

Mr. Webster, who was looking dreamily out 
of the carriage window, was recalled to a con- 
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sciousness of his client’s presence. He yawned, 
and, settling back against the cushions, re- 
marked: 

“ I’ve always hoped I might some day come 
to Philadelphia, because I’ve been told that 
there is no place in the United States where 
they serve finer brandy. When I came away 
from Boston I said to some of my friends, 
‘ Boys, I’m going to find out about that Phila- 
delphia brandy, and if I find that it really is 
the best, I shall have made a useful trip.’ ”’ 

Several times Mr. Goodyear tried to draw 
his distinguished attorney’s attention to the 
particular point at issue, but he never seemed 
to take the slightest interest init. The brandy 
of Philadelphia was apparently the only topic 
which interested him, and he always recurred 
to it. 

Mr. Goodyear left him somewhat brusquely 
at his hotel. When he returned to his office 
his story was anything but inspiring. ‘‘ We’ve 
got a man who is supposed to be the greatest 
lawyer in the United States, and the only sub- 
ject in which he takes any interest is Phila- 
delphia brandy! ”’ 

That night, though, Mr. Webster worked in 
his room until after two o’clock, occasionally 
walking the floor and marshaling his case into 
battle array. His plea the next day was one 
of his most impressive utterances in its power 
and logic, and the case, involving hundreds of 


thousands of dollars, was given to the Good- 
years. — Harper’s Weekly. 

Scarlett’s Art.— It is not necessary that a 
lawyer should be eloquent to win verdicts, 
but he must have the tact which turns an 
apparent defeat to his own advantage. One of 
the most successful of verdict winners was Sir 
James Scarlett. His skill in turning a failure 
into a success was wonderful. 

In a breach of promise case the defendant, 
Scarlett’s client, was alleged to have been 
cajoled into an engagement by the plaintiff’s 
mother. She was a witness in behalf of her 
daughter, and completely baffled Scarlett, who 
cross-examined her. But in his argument he 
exhibited his tact by this happy stroke of 
advocacy. 

‘“* You saw, gentlemen of the jury, that I was 
but a child in her hands. What must my client 
have been?” 

Discharged. — A man came into the police 
court the other day carrying a friend on his 
back. ‘‘ What’s the matter?’’ asked the 
judge. The man answered, “ Judge, this man 
is a friend of mine, and his name is Gunn. 
Now, Gunn is loaded. I know that it’s against 
the law to carry a loaded gun on the streets, so 
I brought him in here.” The judge said: 
“Gunn, you are discharged.’”’ And the next 


day the report was in the papers. — Mount 
Morris Index. 
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